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Legal Problems of Insurance Agents— 


The Obligation to Defend 


Reporting to our readers this month 1 
Charles W. Tye, of Joseph Froggatt « 
\ J 


Company, Newark, New 


erse\ 


OBLIGATION to defend 


7 HE litiga 
tion against an insured under the 


provi 
sions of a liability policy presents important 
problems fot 


The 


these 


insurance counsel. 


should be 


problems facing the 


company 


agent very tamiliar wit! 


vital company 
and its counsel. In this way he can more 
intelligently be helpful to both his insured 


and his Essentially 


company there are 


two classes of cases where this duty to 


defend may be at issue (1) where there 
is a question of coverage, or tor one reasor 
breach 
opto! 
policy 


or another there has been 
voidabk 


insurer, and (2) where the 


making the policy 
of the 
resultant 


part oft the 


limits have been exhausted 
lack of financial 


hnsurel i continul igation 


Question-of-Coverage 
or Policy-Breach Cases 


Che first class of cases presents the 
problem in the first instance as to whether 
the company should enter the litigation and 
defend on be 
example, it 


the automobile 


half of the insured. For 
doubtful whether (1) 
involved in the 


was the one actually covered by the policy, 


may be 
accident 
(2) the 
thoriz 


automobile was driven by an au 


driver or (3) the condition of 
been 
litigation 
the insurer may not be able to determin« 


658 


prompt notice of the accident had 


legally met At the outset of 


with finality whether there is the defense 


of noncoverage of breach. As a rule, if 
the company proceeds to defend under these 
later assert non 


circumstances, it cannot 


grounds of noncoverage or 
other 


control the 


liability on 
breach of policy conditions. On the 
hand, it 
litigation if it disclaims liability. 


loses the chance to 


If liability disclaimed, the 
only the 
policy limits but also 
incurred by the 


handling his own defense. 


is erroneously 


company may have to pay not 
judgments up to the 
the expenses insured in 
There are two 
avenues open to the insurance company 
both of which 


simultaneously. It can 


where this problem exists, 


may be pursued 
defend under a nonwaiver agreement or seek 
judgment 


a declaratory determining its 


liability 


The technical aspects ol the 


should be 


purpose is to control the 


nonwativel 


reement clearly understood 


since its basic 


litigation by entering the defense but still 


retaining the right to assert noncoverage 


poli breach. Consent of the insured, 


either \ ilateral agreement or tacit ac 


quiescenst he unilateral reservation of 


rights by insurer, iS necessary In 


addition, there are two limitations to the 


use of the nonwaiver agreement First, 


the basis for the disclaimer must be made 


known to the insured or the defense to 


liability with respect thereto is waived. 


Second, the company must give a “timely” 
there may be a 


notice of its position or 


Valver. 


What is timely depends upon the factual 


situation in each case. For example, the 
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all the 


know ledge ot 


insurance handle 


pretrial 


company cannot 


details with non- 


coverage or breach and then disclaim on 
the day before trial. This was the situation 
in Farrel v. Merchants Mutual Auto Liability 
Insurance Company, 196 N. Y. S. 383. How 


ever, if the insurance company merely files 
a notice of appearance and then disclaims, 
there is no waiver unless there was, in 
fact, a detriment to the assured. (Associated 
Indemnity Corporation v. Garrow Company, 
Cases 436, 39 F 
162.) It has also been 


prejudi e 


> 


3 FirE AND CASUAI 
100, aff'd, 125 F. (2d) 
held that there is no 


sequently no waivet 


Supp 
and con 
irrespective of knowl- 
ot noncoverage throughout the 
course of the trial where the insured was 
! (Lunt 
letna Life Insurance Company, 261 Mass. 469, 
Tulare ¢ Power 
Surety Company 13 Cal App 315 


represented by his own attorney 


unt Company 


contra holding.) 


Frequently, of course, the insured will 
retuse to consent to tl nonwaliver aggre 


irrespective of fact that it 1s 
Whether 


have waived his refusal to consent 


ment, 


usually to his advantage to do so 


ne may 


may then become an issue in cases where 


1 
enters the 


he company defense wit! 


objection atter he has refused but there 


after receives a notice ot reservation 


ights. The decisions are in conflict as to 


whether the insured impliedly consents by 
seem to rest on whether 


Moto 


Insuran @ Con 


his inaction. They 
the insured was prejudiced. (Clark 
mpany v nited Pacifi 

1 FrrE AND CASUALTY CASEs 785, 


‘145, DeHart + 


AUTOMOBILE ( 


Illinois Casualty ¢ 
] 


ASES 446, 116 F 


pany, 9 
685.) 


In cases where nonwaiver is not feasible or 


where there is refusal by the insured to cot 


sent, there is another avenue open ti 


company It can seek a declaratory 


would also 
duty 


under the 


ment as to lability which 


termine the question of the to defend 


Generally, lability policy is the 


Most 


Congress authorize declara 


provide d the 


proper subject for declaratory 


states and the 


tory relief case involves at 


actual controversy appropriate for judicial 


determination. There are, of course, specifi 
' 


limitations to this > of relief, such as 


the pendency of other litigation and tl 


narrow policies of state hen, too 


courts 


the federal courts are not available unless 


the jurisdictional amounts are met and 


there is diversity of citizenship. Before 


embarking on declaratory relief, therefore, 


insurance company counsel should be fully 


Report to the Reader 


CASUALTY ( 


ot Columbia 


THIS ISSUE IN 
THI 
pleased to publish sey the 


BRIEF 


INSURANCE LAW JOURNAL is again 
papers 
presented at the 


the National 
Insurers. As 


annual meeting ot 
Association of Independ 


isual, many authort 


insurance field gave 


views on importal t topics 


\ +} . 1 
Vestal Lemmor he associat 


11 1 
I 


general manager, dwelle upon several 


important problems facing the insur- 


ince industry. Victor R. Hansen dis 


cussed the affect of the antitrust laws 


1 


upon the insu business. Josep! 


irance 
\ Navarre 


‘independent Dunavant pre 


sented his \ - ) whi Insurances 


Departmer k 
flings 


serva what it takes to influ 


ence leg in regard to proposed 
pointed 
+} 


ne msur©r- 


papers, 
Risjord dis 
relation to 
ability policy 
not many 

S subject 
limitations in- 
reluctant 
judgment 


S af\¢ 
unless 
y which would 
not necessari resolved in the lability 
(Maryland 
’ Cons Finance 
2 AuTOMOBILE Cases 70, 101 F 

Mutual Indemnity ( 

Moore, 23: a. 426: Indemnity 
Compan, ; 


205,173 F 


iction agains he isured 


Lasta ( mipan uMmlers 
‘ompany 
Insurance 


\UTOMOBILE CASES 


It may be , ther these remedies 


s available insured will not 
onsent declaratory re- 


ief is det Ll be | tort action will 


resolve < 1 t only thing insurance 
company unsel n d to take the 
ybable liability 


under the policy ind p e » defend 


calculated 


yr disclaim and withdraw accordingly. 


Boy e 
Vational Casualty Company, 7 Fire AND 
United 
District 


\ case involving this question is 


ASES 695. decided by the 
States Court of Appeals for the 


Che msurance company dis- 


laimed a1 I L te lefend, asserting 
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that any liability arising out of the pending 
action was not within the policy coverage 
Without detailing the 
counsel for the company to reach the con- 


facts which caused 


clusion of noncoverage, other than to say 


it was an accident not covered and was 


successfully defended by the insured’s own 
insured sued 


counsel after disclaimer, the 


the insurer for counsel fees and the ex 
of litigation. In affirming the judg- 
ment of the trial favor of the 
insurer, the appellate court held that the obli 


gation to 


penses 


court in 


with the 
third- 
nature 


defend, as contrasted 


obligation to pay a judgment in a 
party action, is determined by the 
of the action as reflected in the complaint 
The made the 


observations: 


court following pertinent 


“The obligation of the insurance company 


to defend an action against insured, as 


distinguished from its obligation to pay a 
judgment in that action, by the overwhelm 
ing weight of authority is to be determined 


This 


facts as 


by the allegations of the complaint 
affected by 
before suit or developed in the 
process of litigation or by the ultimate out 
come of the suit. If the allegations of the 
action 
the policy the 
company must defend 
if the 


obligation is not 


certained 


complaint within 
insurance 


On the other hand, 


State a cause ol 


the coverage of 
complaint alleges a liability not 
within the coverage of the policy, the in 
surance company is not required to defend. 
doubt such doubt ought to be 
resolved in the insured’s favor 


In case of 


“In the instant case it is plain, that Pine’s 


complaint alleged a personal assault and 
battery committed by the insured and it is 
also plain that such a claim was outside the 
policy Under the test 
stated, it that the 


pany was not obligated to defend 


coverage. above 


follows insurance com 


” 


The court also answered the contention 
that 


to defend and the other to provide coverage 


separate obligations are created, one 
The court noted: “This argument overlooks 
to defend was 
limited by the words ‘as respects insurance 
afforded by this policy’.” 

The 


and said 


the fact that the agreement 


| 


court also reviewed various 


cases 


“There has lack of unanimity 
among the cases as to whether the undertak 
ing to pay and the undertaking to defend 


are independent 


bee loa 


However 
we think it is agreed that the duty to defend 


undertakings. 


is broader than the duty to pay, and under 


certain circumstances an insurer may be 
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compelled to pay the costs of defense even 


though not liable to pay the judgment 
Nevertheless there are 
holding 


defend a 


against the insured 


few, if any, cases that an 


is bound to 


insurer 
stating 
a claim clearly beyond the coverage of the 
And we 
that under policy provisions like those here 
involved the insurer must defend all ground- 
less suits irrespective of the 


complaint 


policy. know of no case holding 


coverage pro- 


visions of the policy.” 


Exhaustion * 


Cases Involving 
of Policy Limits 


Che other class of cases involves the 
duty to defend after the policy limits have 
been exhausted, assuming policy coverage 
and no policy breach. This problem is be- 
coming 


ot the 


more and more important in view 


inflationary trend in jury awards 
as well as liability involving a multiplicity of 
suits Unfortunately, little 
to defend in this situa- 
tion, so that no definite 


lated with finality. 


there is case 
law as to the duty 
rule can be formul- 
However, there are a 
establish certain 
principles that should be studied by counsel 


confronted with the problem. 


few cases which basic 


The statutes and trend of court decisions 
in a given jurisdiction should be examined 
in the light of the following cases, togethet 
with general proposition that continu- 
ing to defend with no 
may fall 


financial interest 
unauthorized 
The American Bar Associa- 
Industry of In- 
Adjusters have:-formulated certain 
principles in this respect should be 
premised on the 
direct financial interest. In 
importance of the following 
cases, they will be dealt with in considerable 
detail. 


within the area of 
practice of law 
tion and the Insurance 
surance 
which 
examined since they are 
concept of a 


view of the 


McCarthy case.—In Lumbermen’s Mutual 
Casualty Company v. McCarthy et al., 4 Auto 
MOBILE CAsEs 994, 8 Atl. (2d) 750, a peti- 
filed for a declaratory 
whether the 
obligation to 


tion was judgment 
insurer 
further defend an 
McCarthy by Bull- 


whether it was under 


to determine was 
under an 
action brought against 
ard and to determine 
an obligation to pay the whole or any part 
of any judgment which may be recovered 
in the action. 

Factually, it appeared that Bullard’s minor 
son received personal injuries by reason of 
operation of an automobile 
defendant McCarthy. Bullard in- 

(Continued on page 719) 
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Important Insurance Legislation 
to Be Considered in New York 


Important and _ far-reaching legislation 


affecting the rights of rance cancellation 
renewabilitv w re 


and considered by the 


New York Legislature next year and some 
' 


legislation in this area undoubtedly will be 


enacted, according to John P. Hanna, gen 


eral counsel of the Health Insurance Associa 


of America Che 
1 


New Yo rk 
Metcalf Committee to 


continue studies in this area 


Legislature 


has authorized the 


In reviewing changes in the legislative 


area during the past legislative session, 
Mr. Hanna told HIAA’s Individual Insut 
ance Forum meeting that such legislation 
could be classified into the 


categories (1) limitations 


following seven 
2 relative to re 
newability and cancellation, (2) cash sick 
bills, (3) healtl 


funds, (4) installment 


+ 


and welfare trust 


ness 


sales and credit in 


surance, (5) state fair trade practices act, 
1 


(6) uniform individual policy provisions 


and (7) agents’ qualification laws 
that both California 


passed bills increasing 


Che speaker noted 
New York have 


the benefits and 


al d 
scope ot coverage of em 
] . aly , 

ployment compensation and disability bene 


added that the 


hit laws He registration 


was the 


Many 


1 
wei 


and regulation of welfare funds 


objective of legislation in 13 states. 


tes also considers 


sta d bills exempting 
fare funds from the rule against perpetuities 
or accumulations, or legislation which would 
misdemeanor for an 
failed to 


to a fund as contracted. 


Mr. 


troductions 


have made it a em- 


ployer to have make payments 


Hanna pointed out that various in 
relative to the 


surance regulation in connection with lending 


problem of in 


What the Legislators Are Doing 


amended it in 


Sales or coercion 


within Trade 
Practices 

Re gardit o the I Practice s Act 
Mr Hanna decl | ne during the last 
nd Alaska 
considered legislation dir ly or indirectly 
Alaska, A North Da 
Texas enacted tl Trike F; 

Act Connecticut, Ne 
Oklahoma and Wisconsin 


mannet 


session 


legislative 


related to it 
j 


kote an 


Pract 


Ne vada, 


Trade 


ces 


braska, 


l additional 


some 


Forty-one states, Alaska and Hawaii have 
now enacted the law 
“Oklahoma has enacted a Fair Trade 


Practices Act,” said Mr. Hanna, “which in 


addition includes sections on (1) ‘coerciot 


(2) ‘inducements’, 


more extensive 


prohibition on ‘rebs * and (4) a section 


which provides that i hall be a misde 


examining ph 
willfully 


lulent statement or rep 


meanor tor any ysician 
othe 


make a false or 


1 ] 
KNnOWIMZIV OFT 


person 


resentation in or relat to an application 


for insurance 

In his review « legislation affecting 
said that Alaska, Ala 
10ma enacted comprehensive 


laws in this 


24 ‘ 
agents icensing, fe 


2. 4 
} 


bama and Okla 


licensing regard setting forth 
examinations and provi 


] 


: . 
qualincations, fees, 


sions tor revocation or suspension ot 


censes under certain conditions. Iowa also 


made several substantial changes 


With new legislati 


for new regulations and rulings interpreting 


mm comes the necessity 
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legislation which has 
that in 


and implementing the 
been passed. Mr. Hanna declared 


terpretation has been necessary in such 
Minnesota, 
and South Carolina. Supplementing changes 
brought individual 
National Association of 
missioners (NAIC) continually is consider- 
ing problems that lead to 


changes from the NAIC level 


states as Georgia, Mississippi 
states, the 
Com- 


about by 


Insurance 


recommended 


and health legis 
lation and regulation do add to your prob 
ems but they should not be deplored,” said 
Mr. Hanna. “Most changes, if adopted after 
study, should be 
toward 
service to the public bv the 
health mdustry 


“Changes in accident 


mature consideration and 


welcomed as they lead greate! 


accident and 


Revision of Insurance Laws 
Subject of Florida Meetings 


\ series of public meetings has been 
November by Florida Insu1 


ance Commissioner J 


scheduled in 
Edwin Larson for the 
revision 
1959 


purpose of discussing a complete 


§ Florida’s insurance statutes in the 


The 


meeting of the 


egislature insurance laws enacted 


ie last legislature will 


be discussed at these meetings. 


Che Commissioner has appointed a legis 


alive steering committe¢ (comprised ot 


from all segments of the 


industry) to 


representatives 


insurance consult with him 


concerning this program. The steering com 
two subcommittees—life 


mittee consists ot 


accident and health, and fire-casualty. Robert 
>. Williams, a Seattle 


specialist in the insurance law field, has been 


attorney who is a 


retained to draft the proposed new version 
Florida’s insurance statutes 


Opposition Is Voiced 
to Social Security Bill 


\ House ot 
H. R. 9467) 


security benefits by 


Representatives proposal 


which would broaden social 
hospitaliza 
tion, nursing home and surgical care, includ 
ne dental to all Old Age 
Survivors (OAST) 
if prime importance to the 
industry, Robert R 


Health 


ca—recently 
Addressing HIA A’s 


surance Forum, Mr 


providing 
surgery, and 
Insurance recipients is 
health insurance 

general 


Neal man 


ager, Insurance Association of Amer 
revealed 

annual Individual In 
Neal stated that the 
bill would allow the Secretary of 
Health, Education, and Welfare to contact 


with nonprofit organizations to provide this 


further 
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and service He said that the bill, 
introduced by Congressman Forand of Rhode 
undoubtedly receive 
powerful support. It 
that it has the 


AFL-CIO 


Cale 
Island, will 
trated 
understanding 


concen 
and was his 
endorsement 


of the 


At first glance 


boon to 


this might appear to be 
OASI 


beneficial measure for the hospitals in that 


a great recipients and a 
their costs would be guaranteed, the speaker 
said. However, he pointed out that “a care 
ful examination of the bill indicates clearly 
that it would go far beyond the fundamental 
aged, ill and the hos 
that “it is only 


a complicating step which can produce even 


of aiding the 
pitals.” It 


purpose 


becomes ( le al 


greater problems tomorrow than those which 
today.” 


Mr. Neal 


be provided unless there are controls estab- 


ve lace 


stressed that such care cannot 


lished over the 


the hospitals and the doctors. 


purveyors ol the services 


In addition, 


he said freedom of choice would be denied 


the recipient. 


“These freedoms of the medical profes 


sion, the hospital, and the patient are the 


basis of sound medicine and are the product 


of generations of experience in trying to 


best possible medical care for 


prov ide the 
the most 


people,” the speaker continued 
this 
1 


lead in one 


Legislation of type opens avenues 


which direction only—away 


from the enterprise system and toward the 


welfare state 


This new proposal, by use of the social 


security mechanism, would accomplish a 


national health program by indirection, Mr. 
Neal said. 

Another 
was the 
nts to 


problem area cited by the speaker 
health insurance bene 
past 65. He that 


not limited to a group insurance problem 


Mr. Neal 


tirees who have already reached 65, and are 


extension of 


those said this is 


divided the problem into re 


no longer a part of the regular working 


force, and those presently in the working 
solution 

Under 
protection may be 
alte! 


employment in botl 


force under 65. A more immediate 
presents itself for the second group. 
forms, 


more recent con 


tinued after age 65, termination of 


active group and indi 
vidual 
The 


lem of those 


Insurance 


speaker emphasized that the 
who 


difficult one, 
] 


reach age 
final 
slowel However, the 
that much 
undertaken 


have 


more and its solution 


will be fact 
experimentation 
still going 
and much has already been done. 


Was 
brought out 
has been which is 


1OT ward, 
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Disturbing Indications 


on the Insurance Horizon 


By VESTAL LEMMON 


Mr. Lemmon is general manager of 
the National 
pendent Insurers. 


Inde- 
The papers pub- 
lished in this issue, with the exception 
of Mr. Risjord’s, were presented Octo- 
ber 16-18, 1957, in Chicago at the 
NAII’s Thirteenth Annual Meeting. 


Association of 


ALK 1WOU 


dwe llit { 


| WANT TO J 


] 


ur companies 


administered 


hicials. otherwis¢ 


SOMME 
ile their doctors deliberate 


Unfor 


offer only 


tunately these 
temporary relief, 


keeps recurring lherefore, it is nece 


to probe deeply t see what 


trouble 


is causin 


l 
to find long-range remedial me 


NAII Proceedings 


Some would-be diagnosticians try to plac 


the blame for this illness on the inflation 
} bitten our whole 


bug that has economy 


tainly a contributing 


ily villain. We 


example, that hile the 


his is « factor, but 


it is not observe, for 
general cos 
living inde vent up only 91 per 

1940 and 1955, the 


plaintifts I the 


tween average jul 


New York 


med 230 per cent. Some 


erdict for 
Supreme Court zo 


> 


re been at work. B 
re, new 
»€ riod I ill 
he Nati na 


1946 as a seeming 
1 group, NACCA soor 
rms of virulent 


ecurred Wl OUT ¢ rt legislatures 


garding Ccialms credo Is 
no longer “T 
> emotiona 


skvy’s the limit.’ 
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shift from realism to 


mentalism is but a sign of out 


Part of this senti 


times. Ina 
nation where untold wealth is blandly tossed 
awa\ “Pot of Gold,” “Break the 
Bank” and “The $64,000 * the 


dream that you, too, can stub your toe and 


nightly on 
ue stion,’ 


get rich is firmly implanted from childhood 
n. However, it required an organized pro 


gram to parlay this “easy-money” public 


attitude 
} 


business 


winnings in the lawsuit 


NAC( 


into big 

\ came in 
NACCA 
skill 


lawyers as a group 


That is where 


The original purpose of was 


improve the and 
petency of plaintiffs’ 


with 


apparently to com 


an objective which we can’t quarrel 


It was not long, however, before it changed 
from a dedicated professional society to an 


nvarnished pressure group, the basic mis 
on of which, as stated by one of its spokes 


men, is “to comfort the afflicted, and afflict 


he comfortable.” 

(hrough its membership of 6,000 lawyers 
44 affiliated state groups, NACCA 
carries on an open militant 


trequency\ 


and its 


now and cam 


paign to increase the and size of 


damage awards 


legislatures, 
bills to 
(2) allow 


insurers, (3) 


\ favorite target is the state 


which are annually deluged with 
(1) enact comparative negligence 

actions against remove 
death limits, (4) prevent 
from reducing excessive verdicts, (5) make 
s and (6) 
‘laim adjusters 
settle 
forms the 


wave, desig 


direct 
vrongful judges 
defendants pay plaintiffs’ legal fee 
penalize insurers which have 
who either investigate too quickly o1 
too slowly. This steady barrage 


first NACCA assault ned to 


last statutory safeguard 


strike down 


to the 


every 
funds held in trust by 
All the shooting does not 


the outside; 


insurance com 


panies. come trom 
more and more plaintiffs’ law 
yers are popping up on strategic committees 


within the legislatures themselves 


\ second target is the judiciary, which 
also is being subjected to constant ideologi- 
cal bombardment artful tool is the 
NACCA Law a biannual collection 


of proplaintiff 


One 
Journal, 

writings and decisions, in 
which are regularly listed all 
dicts exceeding $50,000 


damage ver- 
Complimentary copies 
are mailed to the judiciary, and in return, 
many judges cite the publication in support 
of liberal awards 


The faculties of our law and medical 
schools form a third NACCA target 
too, the NACCA Law Journa 


distribution, but even more 


Here, 
receives wide 
significant is the 
current rash of meetings and workshops on 


medico-legal subjects featuring doctors and 
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decided 
past year a 
Foundation” w 


leanings 
Pound 
as created and en 


lawyers of proplaintiff 


During the “Roscoe 


NACCA 


dowed in Boston for the purpose of “providing 


educational forums and seminars, research 


and library facilities relating to personal in 


jury problems, and to improve the science 


of the law of personal injuries.” 


bold 


jurors and 


Last, and most important, 1s the 
NACCA play for the minds of 


prospective jurors. The “elder statesmen” 


in that 


1 


association caretully coach thei 


proteges in the magic arts of demonstrative 


evidence, employing every trick of staging 
and 


Hollywood producer 

As one Chicago “The 
empty pants leg constitutes a preponderance 
of the 


nuance of expression knowtt t 


law ye! observed 


evidence 


Gory injuries are vividly depicted and 


dramatized, even in technicolor; artificial 


limbs are passed around; days of suffering 


are broken down and re-enacted minute by 


minute—until the jurors are finally hypno- 


tized into viewing the cowering defendant 


as the perpetrator of a reprehensible crime 


against society, and not just an ordinary, 
» just suffered a mo 
is that 


welfare 


law-abiding citizen wl 


lapse of care So it juries 


like 


instead of impartial fact-finding arms of the 


mentary 
are made to behave workers 
law 

This sort of psychological warfare is not 


April, 


Belli, a 


courtroom In the 
Today, Melvin 
\ lawyer, urges would 
Be Afraid to Sue.” A 
reading this 
conclude tha 


confined to the 
1957 issue of Peopl 
West Coast NAC( 
be claimants “Don’t 
juror 


claimant or prospective 


nflammatory article would 


(1) all 


not crooked, (2) every 


insurance adjusters are deceptive il 


imaginable hurt- 


even from a friendly “slap on the back” 


warrants a lawsuit and (3) when injured 


one should call a lawyer ahead of a doctor 
Mr. 


what is “fair compensation.” His schedule 
as $70,000 for 


Belli also ends everyone’s doubts on 


includes such items loss of 
one arm, as much as $200,000 for shock, and 
$1,000 for each minute of pain and suffering 
In his book Modern Trials this same write 
speculates 
“Will the 
point that a humble pray for 
$1,000,000 for the total 


and permanent disability, with the expecta- 


trend of awards increase to the 


plaintiff may 


limbs, 


loss of his 


tion of having it awarded? An affirmative 


answer urged should not frighten the corpo 


ration or individual, or vicarious (insur- 


ance) defendant if the yardstick is 
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applied to that verdict that would be applied 
the cost of commodities and services.” 

It frightens 

insurance com 


Well, frankly, it frightens me 
bankrupt 


me because it can 


panies. It frightens me because it could 
casualty insurance 
It frightens m«e should 


trouble some of the plaintiffs’ lawyers, too— 


ultimately destroy the 


industry and it 


because if our business is destroyed it will 
* ] 


surely be replaced by state insurance, and 

that will provide mighty 

the NACCA attorneys 
Now, lest I be 


human 


slim pickins’ to 
callous dis 
that I 
a valid claim for 


re gard ot let me Say 
't believe 
ible persot al yuri sh ruld be cde 
damages just 


However, 


one iota ot | tall 
insurance rates down 
stly indemnify an in 

her to shower 
never accumulate 
lifetime of toil It is one 


damages on measurable losses 


to base 
ther to make society pay hand- 


go and ruptured 


doling out large 
funds, the 
their 


pe rson 


1 company 
\ lawyer pl: leverly upon 
fan impul \n injured 


never be idequi re paid tor conscious 


pain and suffering, they < ( , so society 
ould tl $1,000 


1 minute 


row De strings 


says Mr 


However, if 


oust 


| ‘ lanism is to 


reason, then largess to the 


idents 


involving wealthy 
Should 


victims <¢ 


insure deten 


give them $1,000 per minute for pain 


| suffering while soldier grievously 


injured in defense of his country receives 


tt a farthing fe uch intangible elements 


damage andsomely compensate 


victim of | anguish, we should 


logically « sufferers in our 


societv, but ‘ourse, would bankrupt 


econon 


crusade for the s« 


the NACCA ad 


] 


seeas 


elt Ol 


“ade quate awal Sey 


guard may ell sowing the 


ir own ultimate undoing However, 


would be naive of me to that 


Suppose 
determined met 


words of rance trade 


association spokesman don’t know if 
Mr. Belli’s views are repre 
sentative ot NACCA 
file, but unfortunately, it is Mr 


and file 


more extreme 
the thinking of the 
ank and 
Belli and not the 


heat d 
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rank 


and listened to 


would pause to pay 


who are 


Thus it hat tl asualty insur 
to itself for means 


What 


the following 


alice indus 


of 1 row r threat 


ts tor 


First, the 


movement and ide« y must 
home to everyone in our business 


National Association 
(NAII) has not 


glad to say 
ol Independ l urers 
been idle 
secon 
industry 
standing 
common 
rrdinate 
interest 
Third, | 
look at happenin; he legislative f 


Too lot now it h; n the 


believe 


rde r ot 


in¢ 1 s to “fire, 


We it be 


day for ins 


afraid to tz 
I 


fall back.” 
the imuttative 


1 ; 
KnOW are 1 t 1 ne-range 


measures 
interests 
the policy] I have heard it 
attached to every 
proplaintiff measure, such as comparative 
gligence bills, to provid ra ceiling on 
| 1 thes« 
‘rs wou 
propone 
would fu 
tives by 
adequate 


Fourth, usly the re 


lentless c Ing ( traditi ‘ rules 


and princiy in| fair and 


partial 


wee ks 
[line | 


forced to disclose 
pretrial discovery pro 
» better enable the plaintiff to 


purpos 


evaluate yaiming é 


(People 
Harry M 
trade ass 
curiae 


Terry 7% 


and two othe 


pe tition 
Ways 


pe ople 


oO rer nem, 


striving to preset the private ente1 
+} 


system wl makes em possible 


must remind stake as 


jurors in 


hold in 


must 


1 


dealing fair] funds we 
policvholders. We 


apprise t rt 


trust tor 


also their respons! 


bility as voters and | lators in providing 
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egislative climate in which we can con 


nue to act in their best interests 


In addition to the private 
tem itself, there is another great institution 
which the NAITI is dedicated to preserve 


the system of 


enterprise Sys 


regulation of the insurance 


tederal 
remind you of the 


usiness at the and not the 


l l 


State 
hardly need 


regulatory 


We know 


of keeping 
n the 


insurance 


hands of the states 


t 


te regulation is closer to the 


people 


therefore, more responsive to then 


ging problems and needs 


regulation can better adjust itself 


arving regional and sectional conditions 


tate regulation, because of its wide dis 


persion, 1s more secure from the dangers of 


wid centralized control, and from capture 


by any one faction or ideology 


State regulation provides not one but 48 


aboratories tor healthy research and ex 


perimentation 


As ardent champions of state regulation, 


observe forces at work 


grieves us to 


are calculated to undermine it | 


course to the concerted 


g, oO! 


made upon the principle of 


uld probably come irprise to 


he average outside nsurance 
that who 


virtues of competition 


person 


business to learn those of us 


preach the homely 


ind independence of action should be branded 
n some circles as upstarts and even here 
characteristi 


American 
Marxian 


if there is any 


+ 


that distinguishes our enterprise 


structure trom a collectivist eco 


hand and a European 


other, it 1s the Oppo? 


Not only on politics, 
teams do 


' 

tue one 
system on the 
different 


tunity to be 
baseball Americans 


right to disagree 


religion o1 
evere the Our great busi 
ess community 
and I 


liscovered all its people thinking the 


is founded upon this right, 
industry that 


Saline 


might say that any 


ind acting the same would have grave 


ause for alarm 


Happily, the fire and casualty insurance 


Dusiness 1s not in imminent danger of 


about everything—a situation for 


NAII can 
However, we heat 


iwreeineg 


whicl the take considerable 


redit voices raised and 


forces working for more and 


more con 


rmity—conformity in rates, classifications, 


overages and even in ways of doing business. 


It would be one thing if these “disciples 
only for 


The Mc- 


f do-it-alike” preached conformity 


] 


ves on a voluntary basis 
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Carran Act 


adopted 


the All-Industry Bills 
under its shield have 
to that practice which, of 
antitrust violation if at- 
tempted in other business fields. 


and 
protective 
given sufferance 
course, would be 
Howe ver, 
these people are now attempting to impress 
their voke of conformity on the other fellow. 


Considerable 


the following 


publicity was recently given 


t astounding 


to 


statement by 
the manager of a large rating bureau: 


that 
is to reconcile ¢ very 


“There can be no reasonable doubt 
ot supervision 
deviation with 


filings of the 


independent filing and every 


the paramount vital rating 


organizations.” 


[his same spokesman said 


recommend to you and to the industry 
that the 
Laws require 
and tightening, 
action should be 


end.,”’ 


Also, recently, the 


it large, deviation section of the 
careful re-appraisal, 
and that prompt 


undertaken to achieve that 


Rating 


revision, 


general counsel of a 


large mutual bureau 
that the 
that 


complained 
high 
and regulation” 
from the All-Industry 


had not been realized 


company 


insurance industry’s hopes 


“sound effective rate 
would spring Laws 
As one example of 


his disappointment, he stated 


liability insurance, uni 


loes not exist In 


‘In automobile 
formity of classification « 
stead, various companies not members of 
anv rating organization are writing a large 
volume of business under classification sys 


which are not the same as and not 


that used by the 


tems 


compatible witl bureau 


companies.” 


Recently, too, certain producers’ organi- 


zations have joined the hue and cry. One 


such group announced its opposition to all 


deviations in a resolution stating 


‘That the interests of the public and the 


insurance industry are best served by the 
stability of insurance rates based upon broad 
and 


averages of loss expens¢ experience 


compiled by rating organizations.” 


These are just a few ripples in the stream 


of invective which in recent 
been loosed upon the right of 


months has 
competition 
They signal the opening of a master plan of 
attack at every quartet! and in every section 
of the 


Ve see what 


country. 


appears to be a “pincer 


movement” to encircle the healthy forces 


of individual initiative. It is an all-out at- 


tempt to devitalize independent companies. 


In recent months we have seen the local 


fire rating bureaus wax bolder and bolder 
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in their efforts to deter companies trom ex 


ercising their rights of partial subscribe1 


ship, of deviation or, if you please, of complete 
Recently, one suc 


that the 


independent action 


local bureau expressed satisfaction 


Commissioner in its state had summarily 


denied renewals of deviations by 


mutual 


four st 
companies and on¢ 
that the bureau staff had made 
all levi l filins 


the bureau boasted 


to oppose 


hearings 


“This program h 
latory 


ate our line of ing th unite 


1 
authorities 


the public inte 


1s announcement, al! 

Department abruptly 
canceled all outstanding fire deviations and 
filing 


edict 


attempte 1 by ad 


inde pe nade nt 


ministrative compantt 


t} } 


charge 
the NAII 


ordet 


e sam¢ 
was instrumental 


relaxed 


In still another state, 


have been notified th: 


} 
many tT tong stan 


permit Chus steamroll 


torn small 


companies 


Listen John Diemand 


president of one oldest and larges 


independent stock-agency companies in the 


country, regarding its 


+ 


experiences in at 
tempting to reduce prices and introduce new 


coverages 


1 | 6 ve 
let me tell you a alt the dithculties 


ave had over Di le in connec 
Polici on 
Olicies, OU 


tion with our 
1 


rate deviations Installment Pri 


Let n | y a word as to the 


mium Plan. 
difficulties we 

cleat rignt to <¢% n eI V I 
bureaus 


‘Unless you tool hours and 


necessary to review the administrative 


judicial records of our hearing 


tribulations, you would find it hard 


lieve the extent of concerted opposition we 
have met from our competitors to our 


ing these improvements before tl 


public.” 


He then described some 


administrative hearings and court proceed 
} 


ings their ave forced upon 


compe titors 


them, and went on to say 
“Vou, like we, must be asking yourselves 
how these things are possible in the light 
of the SEUA case, Public Law 15 and the 


State legislation which followed 
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business of 


ead, re ad In 


industry 
Other 


arassment they 
ublic a lowe1 price ora 
] larger 


1 enoug 


1 
i 
~] 
i 


However, it is an almost impossible obstacle 

the small and medium-sized companies 

~h can ill afford the delays of dilatory 
expense 

igation 

position 


blocking their 


m does not openly 
They recognize 
yes—but it is 

be no competi 


ty 


ons 
rl 


yr ~«classifica 
( ompetition Tee ble, not healthy; 
\bove all, it must not 


disturb in any particular the 


static, not dynamic 
cozy, 
able patterns of ‘ted thinking that have 


} 


een sacrosanct 3 > past century. 


reasoning of 
that desired t 
would be in the plight of Alice try 
find her way out of Wonderland 


hand they say that 


lo attempt t 


1 
the company 


1es¢ people, 


deviate 


You cannot 
your own experience alone, you 


ow! 
xpet 1¢ nce 
never be 


goes. Add 


one compan 


talk 


never deviate. 


cre dibl 


hy pocrisy ot this 


“now you s¢ no\ 1 it” reasoning 
was laid bare by the sharp scalpel of New 

; Holz’ hi 
+ opinion upholding t 


America rate filings He 


York insight in his 


he Nortl 


pointe d out: 


Superintendent 


September 


‘If this Department were to sustain the 
contention of NYFIRO that a company fil- 
ing independently cannot use its own expense 


ratios, then all companies would necessarily 
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l 


have the same rates as those of the rating 


rganization.” 

It seems that some apostles of forced con 
formity have even talked themselves into the 
wishful belief that the paramount purpose of 
the McCarran Act and the All-Industry Bills 
was to perpetuate the monopolistic practices 
of pre-SEUA days. This kind of thinking 
was indulged in by NYFIRO in the North 
America Holz 


stated 


Superintendent 
shrift 


case, but 


again gave it short when he 

“NYFIRO incorrectly states that ‘the pur- 
pose of the 1948 amendments to the 
] 


rating 
aW was primarily to preserve the status of 
Section 180 of the In- 
surance Law provides at the very beginning 
that the 
public welfare;’ and secondarily and in aid 


the Rating Bureau.’ 


main purpose is ‘to promote the 
of such purpose to provide cooperative ac 


tion. There is nothing in the Law which 


says that the rating bureaus shall be para- 
mount. To hold otherwise would not be in 
the public interest. As a 
public 


What is meant by competition is 


matter of Tact, 


competition in the interest is en 
couraged. 
that it shall be clean, open and reasonablk 
Chere is no mischief in that 


petition.” 


kind of com 


Superintendent Holz went on to say 

“Absent a threat to its solvency, a com 
pany has a right to compete in the market 
as to methods 

whether they 


not only as to rates but also 
of merchandising regardless of 
are novel or merely modifications or exten- 
sions of existing patterns.” 

That Holz has captured 
the true spirit and meaning of the 


Superintendent 
model 
rating laws is evidenced by this statement 
from the explanatory memorandum accom- 
panying those bills: 

“Many insurers have been operating inde 
pendently and not as members or subscribers 
of rating organizations. Such insurers have 
enjoved a high degree of freedom to devise 
thei individual methods 


own competitive 


Insurers desiring to continue to operate 


independently may do so under the bill.” 
Apparently, some who helped draft that 

statement have very 
Earlier I referred to the 

writing picture facing the industry, and the 


short memories 
critical under 
realistic rate ad 
this 


all possible speed 


urgent need for prompt, 


justments I repeat that matter de- 
serves top priority and 

Unfortunately, this grievous loss situation 
has been seized upon by the prophets of 


conformity as a pretext for now forcing 


everyone into their rigid pattern. It escapes 


me how uniformity would cure a bad loss 
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picture. Certainly the record of insolvencies 
under the belies the 
notion that uniformity insures adequacy. 


Texas one-rate law 


I have already dwelled on some of the 
factors underlying today’s underwriting crisis, 
Another tac 


inability of 


at least for casualty insurers 


tor is the apparent traditional 
rate-making processes to keep abreast of the 
inflationary spiral. 


Some people in the industry—primarily 


in the fire insurance field—and even on 
the regulatory side would attach omniscient 
that is 
by rating bureau action. If not 
unimpeachable, the 


sidered a 


qualities to everything produced 
treated as 
filings are con 


which all 


bureau 


norm to other ideas 


must be beholden. 


No company, person Of organization 1n 


this business or any other has a monopoly 
on bright ideas. No 


age or 


rating system, cover 


form now in existence can boast 
brainchild of any 
Each 


what has gone before; 


that it is exclusively the 


individual or organization borrows 


liberally from each 


leans heavily on what someone else has tried 

It has been aptly observed that all wis 
dom with 
rates in concert As 


does not end those who make 
stated by 


June 


insurance 
writer Roger Kenney in his 15 article 


in the United States Investor: 

“One thing certain, there’s nothing in the 
SEUVA decision, nothing in Public 
nothing in the All-Industry Rating 
which can be even remotely interpreted as 


Law 15, 
Laws 


bureau in 
- 


placing the filings of a rating 
either a ‘paramount’ or ‘vital’ category 

Apparently some of those who were will- 
principle of compe- 


ing to recognize the 


tition when they considered it only an 
empty token have not found its invigorating 
‘They would now 
the clock, 


legislation. 


influence to their liking. 
even by 
May I 
SO unhappy about 
exists, ghey go 
demand that Congress 


attempt to turn back 
resort to monopolist 
that if 
the competition that 


back and 


competition and return the 


suggest they are 
now 
outlaw 
insurance busi 


days of private 


ness to the monopoly? 


As staunch advocates of state regulation, 


we cannot sit idly by in the face of a rising 
flood of 


existence, nor can we fail to 


practices that threaten our very 
defend the 
rights of our companies and their millions 
ol policyholders. We 


take legal steps on several recent occasions 
to protect 


have been forced to 


these rights and the continued 
operation of our companies, and if necessary 
we stand 


ready to do so again. As much 


as we would prefer to Support our position 
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only by friendly persuasion and logic, when 
this 
up and fight. 

of all 


some people 


fails we have no choice but to stand 


In spite that may be said on the 


subject, remain oblivious of 


the dangers of federal intervention inherent 
in monopolistic abuses of any form. They 
persist in playing Russian roulette with the 
future of state regulation. Even the stirring 
of Antitrust 


the Cleveland and 


Division interest evidenced in 


New Orleans cases has not 


Insurance Board of 
TRADE CASES { 68,460, 


awakened them (U.S. v 
Cleveland, 1956 CCH 

144 F. 684, and U. S. v. Nex 
Insurance Exchange, 1957 CCH Trane (¢ 
{ 68,616, 148 
pealed to the United States Supreme Court, 
Docket No. 399, and affirmed in a per 
curiam should 
noted pl ilosopher 


Supp Orleans 
ASES 


F. Supp. 915 (case was ap- 


opinion ) ) Chose 
1 


persons 
ponder the we 


Santayana: “Tho v he iot learn the 


lesson of tl 


condemned to 


[The End] 


Insurance Competition 
and the Antitrust Laws 


By VICTOR R. HANSEN 


The author 1s 
eral in charge of 


of the Department 


able to discuss gen- 
National As 
Independent (NAIIT) 
and, indeed, all Americans have in preser\ 
ing our free enterprise system. Particularly, 


| \M HAPPY to be 
erally the stake which the 


sociation of Insurers 


I know that your interest focuses on this 


administration’s sound 


program to 
competition in the insurance 


our nation 


Let us begin this discussion by examining 


the concept underlying our basic antitrust 


law—the Sherman Act. From its very be 
ginning this country accepted the philosophy 
that each citizen should be 
his own judgment in promoting and operat 
It was felt that th 
business or profession of 


free to exercise 
ing his own business 
right to enter the 
inherent in a democratic 
convinced that 


one’s choice is 


society. Our forebears were 


the resulting competition would insure fai! 
prices and tend to eliminate inefficiency, and 
that the prospects of profits would attract new 


enterprises into the expanding economy. It 
1 


} 


was in accordance with this policy that fed 


eral legislation was sought to meet the 


threat to “free enterprise’ which developed 


126 Stat. 209 (1890), as amended, 15 USC 
Secs. 1 and following (Supp. IV, 1957). 


NAII Proceedings 


peri rd 


during the expansion 
following the Civil 


Vhis 


prise 


traditional faith in tl free entet 


system given federal legislative 


Was 
expression by the passage ol the SI 
\ct in 1890. For 


statute, with 


erman 


than 60 vears this 


minor changes and supple 


mentation, has c inued to reflect the na- 


tional states unequivocally 


combination in the 


1 


nerwise, 


tempt t combine 
| 


spire with 


any her person or 


monopolize” trade 


persons to 
deemed guilty 
ot a misdemeanor 


TH ‘onctitn nal 
Che constitutiona ro on 


giving the 
to regulate 
TC provided 
the Sherman 
Act h I an that ] ac can 
be applied ] 


commerce 1S 


only 
and toreign 
know, the 


Supreme Court’s what con- 


stitutes interstate commerce changed 
considerably, ju r commer as 


changed over the years. 


Prior to 


1944 the business of insurance 
i to be subject to the 
ress derives from the 


was not considered 


authoritv which Cong 





“commerce clause” of the Constitution. This 
exemption stemmed mainly from the ruling 
in Paul v. Virginia” An out-of-state insur- 
ance company had Virginia’s 
right to make it post a bond before issuing 
policies to Virginia’s citizens. The Supreme 


challenged 


Court held that insurance policies were not 
articles of commerce and, therefore, state 
regulation did not interfere with any federal 


authority. 


In the 70 years which followed the Paui 


decision, the states exercised varying de 
grees of regulation and supervision. Despite 
this, by 1942 the insurance 
was characterized by concerted activities 
which the 
unwilling or unable to 
cope with. In fact, the Attorney 
of Missouri requested the Department ot 
Justice to intervene after his own attempts 
to deal with had 
failed. This complaint, together with othe: 


complaints 


national scene 


restraints on 
were either 


and competition 
states 


General 


rate-fixing conspiracies 


as to boycotts and other coer- 
southeastern states, 


South 


cive activities in the 
resulted in the test case of U. S. 7 


Eastern Underwriters Association. 


The membership of the association, 198 
private stock fire insurance companies and 
27 individuals, had been indicted for 
Sections 1 and 2 of the 
It was charged in the indict 
companies of the 


con- 
spiring to violate 
Sherman Act. 
that the 
controlled 90 per 
fire insurance and “allied 
stock fire insurance companies in six states 
The fixed premium 
rates and agents’ commissions but also em 


ment member 
cent of the 


sold by 


association 
lines” 


conspirators not only 


ployed boycotts, together with other types 
of coercion and intimidation, to force non 


member insurance companies into the con 


spiracies and to compel persons who needed 


insurance to buy only trom association 


members on association terms. Nonmember 


companies were cut off from the opportunity 


to reinsure their risks, and their services 


and facilities were disparaged. Those in 


dependent sales agencies who continued to 


represent mnonassociation companies were 


punished by a withdrawal of the right to 


represent association members. Persons 


purchasing insurance from nonassociation 
threatened 
of all 


bureaus 


companies were with boycotts 


and withdrawal patronage. Inspec- 


tion and rating and local groups 
of insurance agents policed these conspiracies 
279 U. S. 168 (1869). 
> Joint Hearings Before Subcommittees of 
Committees on the Judiciary on S. 1362, H. R. 
3269 and H. R. 3270, 78th Cong., lst and 2d 


Sess. (1943-1944), p. 25. 
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offered by the con- 
spirators to the indictment was that they 
were not required to conform to the stand- 


The only defense 


ards of business conduct established by the 
Sherman Act 
insurance 


business of fire 
The United 
States district court in Georgia upheld this 


because the 
was not commerce. 


defense on the authority of the Paul case. 
The Supreme Court reversed this decision, 
however, and held 

“No commercial enterprise of any kind 
activities state 
lines has been held to be wholly beyond the 
regulatory under the 
Commerce We cannot make an 
exception of the business of insurance.” ° 


which conducts its across 


power ol Congress 
Clause. 


Following this decision, determined efforts 
made to persuade Congress to ovet 
and to 
antitrust laws. 
the McCarran 
lation 


Were 


rule it exempt insurance from the 


Instead, Congress passed 
Act,” assuring that state regu 
would continue unimpaired but on 
co-ordinated 
control. I 
South-Eastern 


strangers the 


terms designed to evolve a 


system of state and federal 


realize that this act and the 
Underwriters 
NAII 
zation was formed as their direct result in 
1945, 


case are not 


since I am informed that the organi 


he act provided for a three-year partial 
moratorium for the insurance business from 
federal antitrust 
states would have time to draft 
measures. At the termination 
of this moratorium, the Sherman and other 


the operation of the laws 
so that the 


regulatory 


antitrust acts became applicable to the busi 
“to the extent that 
regulated by state law.” 
McCarran 
practices which are usually forbidden 


ness of insurance such 
business is not 
Thus the 


some 


Act, recognizing that 


to businessmen, such as rating bureaus, may 


be essential to sound insurance, declares 
such practices lawful if a state both author- 
izes and effectively supervises them. 
Responding to the invitation in the Mc- 
Act, almost all the 


prov isions 


Carran states enacted 


new regulating the business of 


insurance. ‘These laws in general permit 


cooperative rate-making through licensed 


rating bureaus, but incorporate certain pro- 


visions designed to preserve competition 
which brought 
about the Supreme Court’s decision in the 


South-Eastern Underwriters case. 


and to correct the abuses 


The gen- 
eral pattern of the state legislation enacted 


‘5S Fire and Casualty Cases 194, 322 U. 
533 (1944) 

5 Case cited at 

SE9 Stat. 33 
(1952). 

715 USC Sec. 1012(b) (1952). 


footnote 
(1945), 


4, Bt p. Bs. 
15 USC Secs. 1011-1015 
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during the moratorium establishes the fol 


lowing principles: 

(1) Reasonable competition in the insur 
ance industry is neither prohibited nor dis- 
couraged. 

(2) Uniformity in rates and rating systems 
is permitted but not required 


2 


(3) No insurance company is required to 


become a member or subscriber of any 


rating bureau. 


(4) Independent rate filings and rate de 
viations are permitted. 


Recently there have been attem ts, either 
I 


by proposed legislation or by state regula- 
tion, to require complete uniformity in rates 
and policy forms. I do not wish to express 
any opinion as to the merits or validity 
state action. I would like 


to say, however, that to the extent the state 


of any specinc 


imposes strict conformity upon the insur- 


ance industry and eliminates or greatly re- 
stricts the area for independent action in 
rates and methods of operation, the under 
lying purpose of the McCarran Act (which 
is to preserve and protect healthy competi 
tion in the becomes 


insurance industry) 


undermined 


lhe section of the McCarran Act which 
antitrust laws applicable to the 
“to the 
regulated by 
the jurisdictional 


makes the 


insurance business extent that such 


business is not state law” is 
basis for the series of 
cease and desist orders issued by the Fed 
ie eG). 
Commission Act, 


eral Trade Commission under the 
Fede ral Trade 


certain health and accident insurance 


against 
com 
panies for alleged false and misleading ad 
[wo circt 


vertising. lit courts of appeal have 


disagreed with the FTC’s claim that there 


must remain an irreducible area of FT¢ 


jurisdiction over the interstate activities 


insurance companies which cannot be reache 


by state law These decisions are n 
being appealed to the Supreme Court 

3(b) of the 
“Nothing contained in this Act 
render the Sherman Act 


agreement to 


Section McCarran Act pro 
shall 


inapplicable 


vides : 
said 


to any boycott, coerce, or 


‘intimidate, or act of boycott, coercion or 


intimidation.’ 


Che wording is directly derived from the 
Supreme Court’s conclusion in the South 


Eastern Underwriters case that “no states 


authorize combinations ot insurance com 


’ The American 
Company Wv 
CCH Trade 
(CA-5) ; 
Trade Commission, 
{| 68,739 (CA-6) 
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Hospital and Life Insurance 
Federal Trade Commission, 1957 
68,675, 243 F. (2d) 719 
National Casualty Company v. Federal 
1957 CCH Trade Cases 


Cases 


panies to coerce, intimidate and boycott 


ompetitors and consumers in the manne 
here alleged.”* ‘Thus, it is clear that coer- 
cion, intimidation and boycott remain sub 
ject to the Sherman Act 


state regulation and supervision. 


irrespective ot 
While the 
language of Section 3(b) requires no clarif 

floor of the 
legislative managers 
Senator O’Mahoney 


cation, a statement on the 
Senate by one ot 
of the act is helpful 
said: 

Act leaves wholly 
undisturbed, indeed, it fortifies the decisiot 
of the 
commerce It 


“Moreover, this proposed 


Supreme Court that insurance is 


leaves the antitrust laws im 
} 


full force and effect, even during the mora 


torium against bove: 


10 


tts and agreements to 
boycott.” 

[he antitrust cases which have been in- 
stituted by the 


field since the passage of t 


t in the insurance 

he McCarran Act 
in 1945 have under this coercion sec 
tion of the ac n ft is l S. v 


governmen 


Dearie th swanroe i } } 
i/tverstified l a. which Wwas 


Investors 
1951 and terminated by a consent 
judgment in 1954. The complaint charged 
that IDS, one of the 


mortgage Cc 


filed in 


largest residential 
tne Linited 


with its resi 


ompanies tates, 


had entered into 
lential 


legally 
I] 


agreements 


mortgage loan borro s which il 


required the borrower to agree that 


i hazard insurance maintained on the 


property secured by the mortgage would be 


vritten, placed and sold by the mortgagee 
These coercive tie-in agreements had four 
results: (1) The owner the 


property who rtgage 


residential 
loan 


Was prevented from hazard in 


surance with insurance nt and com 


panies of his own choice; (2) insurance 


uzents and brokers normally would 


compete witl he mortgagee were pr¢ 


vented from competing for the sale of 


hazard insuran on property mortgaged 


to the lender; (. insurance companies, 


‘ther than tl ( I I by the lender, 


losed 


ere Ttorecios¢ 


a sub 


stantial market nsurance; (4) 


prevented from obtaining 


borrowers 


azard insurance at 


were 
premium rates whicl 
might hay n lower than those available 
through 

he ( l jt len tT te 


igreements re the 


rminated the 
dete ndants an 


exclusive hazard insurance. 


Case cited at footnote 4 
91 Congressional Record 1486 (1945) 
Civil No. 3713 (DC Minn., 1954) 





The judgment prohibits similar agreements 
in the future. Further, it requires the mort- 
gagees to inform loan applicants and exist- 
their right to 
their own choice. This judg- 
ment recognizes that mortgage lenders have 


ing mortgagors of select 


insurance of 


a right to insurance from a reputable and 
company. To 
the legitimate interest of the defendants on 


reliable insurance protect 
this score, the judgment permits them to 
that 


by a company acceptable to them, so long 


require hazard insurance be written 


as their standards of acceptability are not 
arbitrary or discriminatory 
It likewise enables the defendants to place 


unreasonable, 


or write hazard insurance on property mort 
gaged to them if the borrower improperly 
fails to tender within a reasonable time the 
type judged 
foregoing standards. 


policy acceptable under the 

The JDS decree has been the subject of 
considerable comment in the mortgage and 
fields, and | that it has 
important educating 
lenders to avoid insurance 
In fact, the Antitrust 
advised by insurance agents that this is the 
that them 
which formerly This is en 


insurance believe 


been an factor in 
tie-in practices. 
Division has been 


case doors are now open to 


. 1 
were closed. 


couraging, as it confirms our opinion that 
responsible lenders will voluntarily seek to 


eliminate objectionable practices. 


We continue, however, to receive con 
insurance 
that 


rejected 


correspondence from 
and 
selected 


or that 


siderable 


agents mortgagors complaining 


their policies have been 


have been raised 
It is noteworthy that relatively 
that the 
mortgagee has insisted on placing the insur 
condition 


various obstacles 


by lenders. 


few of these complaints charge 


ance as a to granting the loan. 
The major portion of this correspondence 
deals with requirements adopted by mort 
gagees which, without more, do not indicate 
a scheme to channel insurance to an affiliated 
agency, but instead can be more readily 
interpreted as legitimate safeguards of the 
mortgagee’s interest. 

Some of the complaints, however, do indi 
that the 


legitimate 


cate strongly lender is not pro- 
interest at all but is 
employing indirect and coercive means to 
affiliated 


and in some cases to an affiliated company 


tecting a 


channel insurance to an agency, 


Our interest is especially aroused when a 


pattern of complaints builds up against a 
particular lender or servicing agent and we 
that 
have an 


have knowledge officers of the mort- 


gage interest in or are 


company 
officers of the insurance agency or company 
which 


obtains this business. 
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When a pattern of complaints builds up 
against a particular lender, these may be 
handled in one of several ways. First, we 
have set up liaison procedures with other 
interested government bodies whereby we 
can consult with them to determine whether 
any administrative measures can and should 
be taken. 
the Veterans’ 
Housing 


Some of these bodies, such as 
Administration, the 
Administration, the 


Mortgage 


Federal 
Federal Na- 
and the Fed- 
eral Reserve Board, have cooperated in our 
program directed 
tie-in practices. 


tional Association 


against mortgage-insurance 


Second, these complaints become the sub 
ject of preliminary 
vestigations by the FBI and by 
juries. In addition to 


investigations pending or 
tional 


inquiries and full in- 
federal 
several FBI 
concluded, addi- 
being planned for 
country. There is currently 
one grand jury investigation in progress. 


grand 
ones are other 
areas of the 


This latter investigation, involving a large 
residential trust lender, 
is based upon complaints made to the Anti- 


mortgage or deed 
trust Division by responsible representatives 


of insurance well as by 
complaints received from individuals and 
insurance The complaints allege 


that a preponderant portion of hazard in- 


organizations as 
agents. 


surance paid for by borrowers of the institu- 
funneled to an insurance company 
which is controlled by officers of the lend- 
ing institutions, and that the channeled 
business constituted the majority of insur- 
written by the affiliated 
company. 


As a 
quested the 


tion is 


ance imsurance 


result of these complaints, I re 
FBI to conduct a full field in- 
vestigation. However, in this. particular 
case the institution and its affiliated agency 
and company to permit the FBI 
to examine their files. When a corporation 
or individual refuses voluntary access to its 
hles, the Antitrust 


alternatives: 


refused 


Division has but two 
(1) drop the investigation or 
(2) present the matter to a grand jury. Be 
cause of the importance attached to this 
matter, | chose the latter alternative. 
This 


tinuing at the 


grand jury investigation is 
present time. The facts 


unearthed by the investigation should deter 


con 


mine whether the particular institution, its 


affiliated insurance agency and company, 
and important officers have, in fact, acted 


in violation of the Sherman Act. 


one of these investigations 
that a violating the 
principle of the /D)S case, we will proceed 


him 


Third, when 


indicates lender is 


against The Supreme Court has said 
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that tying “serve 


purpose 


agreements hardly any 


beyond the suppression of com- 


petition.” * Because of their inherently 


anticompetitive nature, 
tract S 


insurance tie-in con- 
purview of the 
in the view of the Depart- 


falling within the 
Sherman Act are, 
ment of Justice, prima-facie unreasonable 
y, they 
shown to 


trade That is to say, 


unless 


restraints of 
are illegal they can be 
be reasonable under the peculiar and par- 
ticular facts in individual This 
has been repeatedly called to the attention 


each case. 
of the public, and those lenders who persist 


in unreasonably denying their borrowers 
access to the competitive insurance market 


will upon 


In 1954 a consent decree terminated U. S. 
v. Liberty National Life Insurance Company 
et al.“ Our complaint in this case charged 
the insurance company and two subsidiaries 
with and to monop- 
olize, attempting to monopolize and actually 
funeral 


invite litigation themselves. 


conspiring to restrain 


monopolizing, commerce in mer- 


The de 
into contracts 

greed to 
supplies 


and _ burial 
had 


funeral 


chandis¢ insurance. 


fendants entered under 


which the director as pur 


funeral through 


National and not to service funerals 


chase all of his 
Liberty 
for policyholders of competing burial insur- 
Liberty National 
rights within a 


In return, 


franchise 


ance companies. 
granted exclusive 
specific territory to its contract undertakers 
would not contract with 
Liberty 


such 


and agreed that it 
any other undertaker to 
National burial 
exclusive territories. 


decree are 


service 
insurance policies in 
The provisions of the 
these 


restrictive arrangements and to restore com- 


consent designed to end 


petitive conditions in the sale of burial in- 
funeral merchandise in Alabama 


opinion 


surance and 
a district court 


Insurance Board of 


In August, 1956, 
was rendered in U. S. z 
Cleveland.“ The board, with a membership 
$52 insurance accounted for about 


85 per 


agents, 


cent of all fire insurance coverage 


Cleveland, Ohio area. ‘The complaint 
that the 


members to restrain and monopolize inter- 


in the 


alleged board conspired with its 


state commerce in the business of selling 


that 
through the operation of certain rules which 


and writing fire imsurance in area 


constituted illegal boycotts. According to 


the complaint, these boycotts were used 


against (1) nonmember agents and com 


panies, (2) deviating companies or those 


returning any part of the premium as a 

2 Standard Oil Company of California et al. v. 
U. S., 337 U. S. 293, 305 (1949). 

13 Civil No. 7719 (DC Ala., 1954). 

1441956 CCH Trade Cases { 68,460, 144 F. Supp 
684. 


NAII Proceedings 


dividend or allowance, (3) mutual com- 
panies and (4) companies selling insurance 
directly to the public through branch offices 
Upon cross motions for summary judgment, 
the court said (with respect to the last rule 
listed above): 
“The Direct 
fusal to deal 
to effectuate its 
authorities 


Writer 


which 


Rule is a group re- 


relies upon coercion 
and, under the 


it must be held to impose 


purpose 


an unreasonable restraint of competition in 
interstate commerce.” ® 

No decision w: reache e court as 
to the other 1 ictive rt f the 
either 
tinued 
there were disputes 


board, 


because were discon- 
hled or 
if fact as to the 


rules on competition, to 


after the because 
effects 
of other of these 
be decided after a trial 

Nex 


similar to 


Orleans 
that 
‘| he exchange, 


Our complaint in U. S. 7 


Insurance Exchange was 


) 
) 


against the Cleveland Board 
130 insurance agen- 
three 
fourths of the fire, casualty and surety in- 
New Orleans area, 
ation f Sections 1 


Act In the 


a private association ol 


cies which controlled approximately 


surance business in the 
charged 
and 2 of the 


of the court: 


with viol 
Shermat 


Was 


wi yrds 


“The group boycott 
series of bylaws of th 


members thereof agt o boycott any stock 


company whicl ant hrough any except 


Exchange agents in tl Orleans area, 


to boycott any ympany which sells 


directly to the blic, to boycott mutual 


companies irrespective of how or by whom 


the insurance is sold, and to boycott non- 


agencies so that the facilities of 
through Ex 


17 


member 
companies planting exclusively 


change outlets are denied such agents. 


The court rendered its decision in Febru- 
held this 
de stroyed 


illegal 
An ap- 
went to press, 
Court affirmed 
opinion (1957 


ary ot this year and that 
group boycott must 
peal is now pending. | ve 
the United States Suy 

the decision in a per curiam 
CCH Trapve CAsEs § 68,840). ] 


\ situation similar to that in New Orleans 


When the 


realized thi I > 


exists in another city. insurance 


agents being in- 


behalf, 


were 
vestigated by the F in our they 
withhold 


litigation 


requested us, and we agreed, to 


the filing of the action until the 


in the New Orleans case is concluded. Upon 
% Case cited at footnote 14, at p. 702 
#1957 CCH Trade { 68,616, 148 F. 
Supp. 915 

7 Case cited at footnote 16 


Cases 


at p. 917. 





its final conclusion, the same judgment ulti 
mately approved in the latter case will be 
adopted by this 


second city. 


consent of the parties in 


It should not be assumed that all of our 
attention is focused upon the tie-in practices 
oO! lenders or the acts ot coercion and boy- 
cott 
and exchanges We are 
with acts of coercion, intimidation and boy- 


cott 


practiced by some insurance boards 


also concerned 


wherever they may appear in the in- 
field, including such conduct in the 
their 


writer 


surance 
rating bureaus and 


bodies \ 


has described the antagonism of some rating 


activity of 


asso- 
ciated advisory recent 
bureaus toward attempts of their members 
from the 
to the 
public the results of economies in operation 


or subscribers to deviate estab- 


lished rates and to pass on insuring 
conduct may be 
thus, 
Examples of unrea 
interference with the 
to act independently in the matter 


It carried too far such 


regarded as coercive and, interdicted 
by the antitrust laws 
sonable right of an 
insurer 
ot rates and rating practices might include 
upo! 


harassing litigation, collective pressure 


lenders not to accept the policies of de 


viating companies, and collective attempts 


to deny the insurer access to statistical and 
available to other 


rating services generally 


insurers 


rating bureaus and 
should be 


With respect to these 


their advisory bodies, it noted 


that when an out-of-state insurance organi 
ization recommends the adoption of rates or 
standardized provisions in insurance under 
whicl have not 


vritten in a state in they 


fled as a bureau or as an advisory 


body 


rating 


they may be engaged in illegal activ 


ites | he acceptance of these recomme nda 


tions by the local rating bureau may result 


in illegal price-fixing or other unreasonable 


restraints of trade 


Price-fixing and other noncoercive re 


straints imposed by rating bureaus are sub 


ject to the Sherman Act to the extent that 


such business is not regulated by state law 


| do not believe that an exemption exists 


these activities merely because a stat 


has legislated if it does not adequately 


its regulations. The debates on the 
floor of the Senate reflect the 
intent 
attached to 


Senator 


enirorce 
Congressional 
meaning to be 


” For 


with respect to the 
state law 


Barkley stated 


“regulation by 
example > 

‘Robert B. Ely, III, ‘““Governmental Regula 
tion of Insurance Marketing Practices,”’ 1954 
Insurance Law Journal 186, 192 (March) 

91 Congressional Record 1488 (1945) 

® White House Press Release, March 10, 1945 
15 Law and Contemporary Problems 478 (1950) 


674 


18 


“T have been somewhat disturbed by the 


section 2 


subsection (b) of 
intend to vote for 
to be under 


for approval a 


provision in 

However . . I 
approval. ... But I wish it 
that in 
am accepting the interpretation placed upon 
namely, that if 
through its legislature undertakes to 


stor <d 


voting 
it by the conferees, 
State, 
go through the form of regulation merely 


any 


in order to put insurance companies within 
that State on an island of safety from Con- 
that effort will be 


gressional regulation, 


futile.” ” 


\ similar conclusion was reached by the 


statement which he issued 


signed the bill: 


President in a 
the day after he 
“After the 


trust 


moratorium period, the anti 
laws and certain related statutes will 
be applicable in full and affect the 


insurance except to the extent 


force 
business of 
that the 
bility, and are 


states have assumed that responsi 
effectively performing that 
responsibility for the regulation of whatever 
may be 


insurance business 


[Italics supplied. ] 


aspect of the 


involved.” * 


Finally, state means constitu 
valid With 


some states, the question may be raised as 


regulation 


tionally regulation, respect to 


what can be con 
to the 
reat as to be invalid on 


to whether the grant of 


sidered governmental power private 
rating bureaus is so g 
constitutional grounds his question em 
phasizes the importance of supervision by 
the state Departments over the 


activities of the private rating bureaus 


Insurance 


\ good example of effective supervision of 
New 


recognizing 


this kind is a recent decision by the 
York 


the right of an 


Insurance Department, 


insurer to withdraw from 


a rating bureau and to file independent 


rates which are lower than the bureau rates 
Yhe Superintendent of Insurance made an 


observation which I should like to quote 
to the state laws permitting co 


that “in 


) : 
Referring 


operative rate making, he noted 


permitting this combination through rating 


bureaus, it was not intended to destroy 


competition and to make rates uniform 


threat to its solvency, 


right to 


Absent a 


company has a compete in the 


market not only as to rates but also as 


to methods of merchandising regardless of 
merely 


whether they are novel or 


modifica 


or extensions of existing patterns.” 

‘Opinion and Decision of the Superintendent 
of Insurance of the State of New York, In the 
Matter of the Independent Rate Filing for 
Dwelling Classes by The North America Com- 
panies (September 4, 1957) 
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In closing, I believe it 


quote the 


appropriate to 
A ew 


necessity ot 


court in the Orleans case 


concerning the free 


tion in the 


competi 
insurance field: 

“Our economic faith is predicated on free 
competition 
or other 
must 


group boycotts 
Not only 


cold test of! 


uninhibited by 
predatory practices. 


merchandise stand the 


Independents 


ompetition, services performed in con- 
with the sale thereof must be sub 


test, so that, in the 


nection 


mitted to the same last 


analysis, the public may have a free choice 


and businesses, will- 
that 
have a free opportunity to do so. 


[The End] 


in spending its money, 


] 


ing and able to compete for money, 


” 


may 


and the Free Enterprise System 


By JOSEPH A. NAVARRE 


The author ts Commissioner of Insur 
Insurance Department, 
and president of the National Associa 
Insurance ( 


ince, Michigan 


tron of ommussioners 


R EFLECTING upon the role of the 

“independents” and what they mean in 
the American pattern of government and 
economy has been a thrilling and exhilarat- 
[heir very existence is a 
faith that has built and 
Chey are of the essence 


ing experience 
manitestation ot the 
is building America 
of the American system of private initiative 
the spirit, the philosophy 
American 


Chey 
and the hope of our 


represent 
heritage. 

If the 
to endure in 


doctrine of private 
America, economic 
Freedom of enterprise 


enterprise 1S 
freedom 
must be 
stimulates 
independence. It 


preserved 
a desire for individual economic 
indi 


men 


creates a sense of 
appeals to 


means to venture 


vidual responsibility. It 
with the 


into new 


experience and 
economic enterprises and to pro 
services and facilities and 


vide necessary 


essential to social and economic security 

The independents provide a factor of 
cardinal importance in the scheme of pri- 
vate enterprise. They provide competition 
Che competition they provide acts to pre- 
vent 
their existence, the balancing factor of con- 
sumer preference is given the freedom so 
essential to the operation of the doctrine 
of “free enterprise.” 

Che wisdom 
of independents is basically the wisdom and 


monopolistic control. By virtue ot 


and virtue of the concept 
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concept of democracy in 
triumph of that concept is 
tradition 


what we 


Virtue ot 
America. 
deeply roo the history and 
of our nation which has made us 


are today. 


Che future and the morrow depends upon 
the continued appreciation and understand- 
ing of the truth and wisdom underlying the 
which represents our American 
way of life. It depends upon our dedication 
to principle. It depends upon the measure 
“The last 


true he 


philosophy 


our citizenship responsibility. 


result of wisdom only 
earns his freedom and existence, who daily 


(Goethe. ) 


stamps it 


conquers them anew 


Recognition of the basic 


constitutional democracy must have been 


the underlying purpose for the formatio1 
of the National Association of Independent 
Insurers (NAII) 
like the original independent states, realized 
Just 
knew that 


Independent insurers, 


“a plan of confederation.” 


as wise men in all the 


the need for 
colonies 
if independence were to become a reality, 
some form of union must be adopted, those 


who originally conceived the idea of the 
NAII ‘independence’ 
to be interest, t 
could be accomplished only through a strong 
and ition dedicated to the 
preservation of “independence.” Just as 
1776, intro 
that the 


free and 


knew that if were 


preserved in the public 


vigorous 


assock 


Richard Henry Lee, on June 7, 


duced his momentous resolution 


] 


colonies declare to be 


themselves 
independent states, you have declared your 


selves to be independent insurers 


Just as many difficulties stood in the way 


ot the adoption of the first Constitution by 
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the states, many difficulties stood in the way 
of the NAII. The 
ideologies of the stock companies, the mutuals 
ind the 
a nature as to make the formation 


establishment of the 


reciprocals were and are of such 
ind exist 
ence of an association of independent in 
surers a remarkable and unusual alliance 


Che importance of the 


America” and a conviction 
with reference to the wisdom and virtue of 


preservation of “a 
way of life in 
Democracy transcended and motivated the 


establishment of a confederation, an asso 
ciation, willing and eager to foster and pre 
serve constitutional freedoms and liberties, 


though on occasion at the cost of 
temporary individual 


extent that NAII members subscribe to and 


even 
advantage lo the 


support the basic and fundamental doctrines 


of democracy, they may take inspiration, 


encouragement and comfort from Washing 


ton’s first inaugural address in 1789 


this with 


which an 


“T dwell on prospect every 


satisfaction ardent love for my 


country can inspire, since there is no truth 
thoroughly established than that there 
and course of nature 


virtue and 


more 
exists in the economy 
be tween 


an indissoluble union 


happiness—between duty and advantage- 


between the genuine maxims of an honest 


and magnanimous policy and the solid re 
public 
ought to be no 


propitious smiles of 


wards of prosperity and _ felicity 


since we less persuaded 
that the 


never be 


Heaven can 
that dis 
regards the external rules of order and right 


expected on a nation 


which Heaven itself has ordained; and since 
the preservation of the sacred fire of Liberty 
and the destiny of the republican model ot 
government are justly considered as deeply, 
perhaps as finally staked on the experiment 
entrusted to the hands of the American 
people.” 

Independence (social, economic and poli 
tical) in the United States of America has 
a deep and abiding significance. Americans, 


whose lives are motivated through the in 


spiration and conviction of their sacred 


heritage, recognize and associate their free- 
doms and liberty with. our traditional con 


cept of independence 


The NAII, in the fulfillment of its pur- 


poses and objective as an instrumentality 
dedicated to the public good, must not con- 
fine its activities to technical trade associa 
tion functions if it is to realize its potential 
in the public interest. It must establish 
among its members principles of citizenship 
which reflect 


the public interest through their conduct of 


responsibility themselves in 


the business of insurance. The association 
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and its members must represent those virtues 

essential to the preservation of Democracy. 

On April 16, 1776, John Adams said: 
“Public 


without 


cannot exist in a nation 
public virtue is the 
only foundation of republics. 


virtue 
private, and 


‘There must be a positive passion for the 
honor, 
established in the minds 


public good, and public interest, 


power, and glory, 


of the people, or there can be no republican 


’ 


government, or any real liberty. 


“The 


virtue, 18 not a very 


his diary he said: might of 


virtue, the power of 
common topic, not so common as it should 


be.” 


He went on to observe that: “Statesmen 
plan and speculate for liberty, but it 
morality which can 
establish the principles upon which freedom 
stand. A patriot must be a 
religious man.” 


May 


is religion and alone 


can securely 


“The might of virtue, the power of virtue,” 


is significant and vital to our integrity as 


a nation Because of the social character 
of the insurance, virtue in the 
conduct of that business is essential to the 
It is not 


enough that we recognize and enunciate the 


business of 
preservation of public confidence. 
principles underlying our concepts of de- 


It is impera- 
tive that we individually, and as the business 


mocracy and our way of life 


of insurance, accept the responsibility it 


imposes. Justice and equity in a democracy 
can be attained only to the extent that the 


law is made vital to the society it serves 


field of regulation of the business 
it might be well, at this point, 
for us to remember that the McCarran Act 
has raised the sword of 


In the 
of insurance, 


Damocles over the 
head of state regulation 


In reflecting upon our duties and re- 


sponsibilities as citizens in a democracy 
and realizing that the insurance business is 
with a public trust, we should 
contribution we 


made through the regulation and con- 


impressed 


review and appraise the 
have 
duct of that business in the public interest. 
Those of us with the 


responsibility for the regulation of the busi- 


who are charged 
ness at the state level must be ever mindful 
that the challenge imposed upon us to see 
to it that the public, as well as the business, 
receives the kind of protection to which it 
is entitled in this ever-expanding and ever- 
changing world, is the challenge of democracy 

Agencies of regulation and every segment 


o! the insurance business must be conscious 


of their individual and collective responsi- 
bility, as it was outlined by the late Senator 
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McCarran in the July, 1948 issue of the 


American Bar Association Journal: 
“Whether 


dicti mn 


Congress re-asserts its juris- 
over the field of insurance will 
depend not upon the degree of state regula 
tion, nor even upon the degree of good faith 
in state regulatory efforts, but upon the 
regulation in protect 
Chat, in turn, will de- 
pend in large part upon the cooperation of 
the industry and upon the self- 


regulation which the - 


effectiveness of state 


ing the public. 


degree of 


industry imposes. 


have long 
fire and casu- 


thought 
manifested themselves in the 
alty 


‘Two basic schools of 
insurance business. The companies in 
one school prefer to act individually in the 
filing of their own rates and forms. Those 
in the other prefer to delegate that responsi 
bility to a rating organization, and to adhere 
to the The 
Mc- 
most 


uniform pattern set by it. 
dominant philosophy behind both the 
Carran Act and the rating laws of 
every cy shall 


titled to choose treely between these alter- 


states is that yMpany be en- 
natives, without pressure in either direction 


from the regulatory authorities. 


Che Congressional mandate accompany 


ing the McCarran Act was succinctly stated 


by the House Judiciary Committee in its 


report: 


‘Nothing in this bill is to be 


as indicating it to be the 


so construed 
intent or desire 
of Congress to require or encourage the 
several States to enact legislation that would 
make it compulsory for an insurance com- 
pany to become a member of rating bureaus 
It is the opinion 


or charge uniform rates 
; competitive 


that 
financial 


ot Congress rates on a 


sound basis are in the public 


interest 
Mindful of 
and the 


this admonition, the NAIC 
All-Industry Committees who drafted 
our model rating laws carefully included 
inde 
We of the regu 


latory fraternity, as trustees of these laws, 


specific safeguards to the rights of 


pendents and competition. 


obligation to ad- 
they 


become 


have inherited a sacred 


minister them in the spirit in which 


were conceived. We must not 
chained to stereotypes of the past, but must 
key our thinking to the changing needs of 


a dynamic industry 


W hat, should be attitude in 
reviewing each new plan, proposal or filing 


then, our 
that is submitted to us by the companies? 


lo safeguard our trust, we must always 
provide a climate where individual imagina- 
tion and initiative can function effectively 


in the public interest. 
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W hen 


are not in question, 
Statutory 


company soundness and solvency 
and the bounds of the 
standards 


must be 


have been 


permit 


ratemaking 
observed, we willing to 
management to test out new ideas and con- 
cepts in the market place. Healthy experi- 
mentation and competition in prices, methods 
and products is an essential to progress in 
our business as in any other segment of the 


great American economy 


The such 
tremendous importance today that it affects 


business of insurance is of 


the social and economic patterns of the lives 
of most s influence on com- 
merce and trade is profound and vital. It 
that investiga- 
mechanism of 


Americans li 


is not, therefore, surprising 


tions affecting the dynamic 


our society would somewhere along the line 
cut an artery carrying the soc 


nomic lifeblood of 


ial and eco 
insurance 

lation by the busi- 
of regulation of insur- 
states is being put to 


Che degree of self-regt 
ness and the measure 
ance by the 
the test. 
progress ot a 
puts 
proper 


sevel 
ess social and economic 
constantly 

With a 


appreciation of 


‘J he resi 
; dynamic nation 
basic principles to the test 
consciousness and 
the basic fundamentals underlying our form 
of government, it should come as no sur- 
prise to any of us that the system of regu- 
lation of the busi of insurance shares 


the fate destined for it by its very nature. 
For reasons baeic in our form of govern- 
ment, and for practical reasons of expediency, 
regulation of the business of insurance in 
the public interest depends upon the several 
states and the business of insurance itself. 


Agencies of government and the business 


of insurance must provide a system of such 
quality and character as to meet the tests 


which qualify it legall 


y and factually as the 
proper guardian and trustees of the “public 


interest.” 


The task before the business of insurance 


and every agency and instrumentality thereof 
will require statesmanship and cooperation 
As Senator Mc- 


continued 


among the several states. 
Carran has , the regulation 
of the business of insurance by the several 
part 
industry and upon the 
self-regulation which the 


states will “depend in large upon the 


cooperation of the 
degree of indus- 


try imposes.” ‘The task will require dedica- 


tion and determination. It will require a 


submergence of temporary advantage and 


selfish interest. It will require a constant, 
unremitting effort by all concerned to strive 
tor perfection of the system of “regulation 


by the several states in the public interest.” 
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Vitalization of the 
must take into account the basic laws 


system of state regu 
batiol 
t the several states upon which regulation 


predicated The business of insurance 


is a growing, changing, dynamic institution 
It has developed to provide security for a 
constantly expanding economy and to meet 
Vitalization of the 
principle of regulation by the several states 


contemplates the 


changing social needs. 


turther development otf 
law governing the conduct of the business 
whenever the 


of msurance wherever and 


need for it arises 

In accordance with the basic principles 
f our constitutional democracy, vitalization 
4% the principle of state regulation requires 


the recognition of traditional concepts of 


United 
and recognition of the rights of the 


constitutional government in_ the 
states, 
several states to determine the public policy 
regulation 


which is the basis of law and 


applicable to their citizens 


In appreciation and recognition of the 
busi- 


should 


traditional roles of government and 


ness in the American economy, it 


be borne in mind that 


The 
there 


very essence of civilization is that 
shall be 
nly that restraint 
prevent his encroachment 


individual 
shall 
upon the rights 
t others, thus releasing to the utmost indi 
vidual 


placed upon the 


degree of which 


initiative in every proper direction 
“Our form of governmént most effectively 


expresses and maintains this principle 


“Within our basic 
for such changes as may 


law exists ample pro 
Vision 


trom time 


to time be necessary to safeguard our 


people 


It should be constantly borne in mind 


that under our system of government the 
function of the regulatory system is to pre 
serve opportunity for individual enterprise 
to develop, and foster and nourish private 


Initiative 


Agencies of government charged with the 
regulation of the business of insurance must 
bear in mind that profit is actually the life 
blood of the industry. The 


created 


capital thus 


seeks new usefulness, creates new 


enterprises and expands old enterprises, and 
in these processes creates ever-widening 
circles of services and benefits for the con- 
sumer of its goods and products. Reason- 
able profit has throughout history been the 
most incentive to economic 


potent and 


social advancement. 


Recognition of traditional concepts of 
United 


States vitalizes the principle of state regu 


constitutional government in the 
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and the rights of the several states 


to determine the public policy which is the 


lation 


basis of law and regulation applicable to 
their The vitalization of state 
regulation through law administration 
“the 
regulation in protecting the public.” 


citizens 
and 
effectiveness of state 
The 
of rights. It has to 
under the law 


is essential to 


principle is a matter 
do with justice and equity 
™ is a matter of fact. It has 
to do with the translation of the principles 
into the 


Effectiveness 


of justice and equity lives and 


experiences of people. 
making it 
the public 


We vitalize the principle by 


work—by putting it to use in 


interest 


In the light of the faith that built America, 
the light of the great documents of American 
liberty and the light of our glorious history, 
the time has come to review and reappraise 
our efforts and our goals. All 
ot regulation in the several states and the 


agencies 


business of insurance, state by state, must 
energies to 
their 


salvation ot 


marshal their talents and thei 


principles upon which 
and the 


History 


revitalize the 
continued prosperity 
and tradition in 


\merica have set the patterns and the goals. 


democracy rest. 
lhe ingenuity and dedication to principles, 
for which we in America are justly famous, 
will find the way. In the words of Douglas 
MacArthur, we must 


sole desire to help 


be “animated by the 


restore, preserve and 


advance those great American principles 


and ideals of which we have been bene 


ficiaries ourselves and are now trustees for 


future generations.’ 


loday, as two centuries ago, democracy 
is a revolutionary force As a way of life 
it comes alive in people who have learned 
how to live together, governed by ideas and 
ideals running through the warp and woot 


ot the tapestry that is America 


lhe heroes of yesteryear are not with us 
guidance today. They have left 
foundation of our future 
build the destinies of tomorrow. 
Che future, prosperity and 
nation in the years beyond our vision depend 


or our 
the sound upon 
which we 
glory of our 
upon the wisdom and virtue we, the citizens 
of America, exert today. It is we who must 


“clear out of our minds every mean and 


base affection, conquer natural pride and 


self-conceit, and subdue unworthy 
That 
will and our dedication to principle 
land, 
America, having about it still that quality 
etter, (5... 


was a willingness of the heart.” 


every 


passion.” future depends upon our 


“France 


was a England was a people, but 


of an idea, was harder to 
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If the business of insurance wills to pre 
serve the principles, ideals and position of 
trust it has earned throughout the 
it is that it preserve our 
mental and basic democratic institutions 


The NAII must voluntarily 
responsibility of 


year’s, 


essential funda 


assume the 
citizenship. In a recent 


brochure the association defined its role 


as follows 

“Today, N.A.L.I. still serves 
by fireman of the independents, who feel 
that the fire lit in 1945 has banked 
but not extinguished. It 


as the stand 


been 
requires constant 
vigilance to keep it banked; this, then, is 
a continuation of the prime defensive job 
N. A. I. 1. was put togethe By 
law, ruling, and 
tinually developing pressures for uniformity 
and regimentation which would frustrate inde 
N.A.1.1.’s 


perennial tasks is to keep the principle ot 


tor which 


practice there are con- 


pendent procedures. Thus, one of 


enlightened independence before legislators 


and the ever-changing personnel of state 


insurance departments 


a 


pendence, 


works to such inde 
NA 
that is 


congenial to 


preserve 
also seeks to create an 
environment invigorating to its 


State 


membe oa supervision, 


and a breath of competitive fresh air to the 
and to the general public. (¢ 


element o 


industry 
petition is the essential 
environment. It is as true of insurance as 
that healthy 


prove n 


torm ot enterprise 
competition is the best 


the public the greatest 


any other 
means oO! 
assuring possible 
value for its dollar. This means competition 
services, in all aspects oO! the 


price 


in torms, in 


business, as well as competition in 
Indeed, the 


ence and growth are totally dependent upor 


independent companies’ exist 


and pro 


their treedom to develop sound | 


gressive underwriting procedures without 


being chained to stereotypes 
“Competition also is vital to the continued 
industry at the 


that 


regulation of the insurance 
level It 


the granting ot 


state must be remembered 
regulatory authority by 
Public Law 15 
What Congress 


lt the 


working to put a 


Congress to the states via 


was a conditional grant 


has given, Congress can take away 


many influences actively 


damper on competition were to go un- 


1 


checked, it 


until a large 


would be only a matter of time 


segment ot the insurance busi- 


gravitated toward its old 


ness 


system of! 
regimentation and compact. Then, the very 


condition warned against in the enactment 
ft Public Law 15 would have come to pass 
Che bureaucratic argument for federal super 


vision would have renewed support. 
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supervision has mn 
N \ | eB and nec 


spectre ol 


“The cause of state 


more ardent al 
| 


ly than 
: 
} 


essarily so ie hydra-headed 


states’ regulatory 


Federal poaching on the 

preserve cannot be ignored 
institution of insurance is to servé 
democracy, it might well 
outlined, but it must 


If the 
the purposes ot 
assume the role above 
do more. In terms of public service, if the 
business of insurance is to function at its 
companies and associations 
thinking in terms ot 


Individual com 


maximum value, 
will have to avoid 
segments of the business 


panies will have to accept more responsi- 


bility with regard to institutional problems 


Che recent experience ol! the business 


insurance with relation to various forms of 


exemplifies the need 
industry 


meet the 


compulsory insurance 
for an enlightened action by the 
which 

public It is con- 


business will have to take 


in providing coverages 


needs and wants of the 
ceivable that the 
a more active interest in developing new 
to meet the demands of 
the people, who may not be too sympathetic 
with the risk should not be 
distributed merely because it is not practical 


risk to 


business 


rorms Of coverage 


idea that a 


to ascertain the technical cost of 


each individual ivate does 


not furnish the ty f coverage which the 


public demands, asy tor the govert 


ment to step in and endeavor to meet the 


demand Since there are hfelds ot 


to the 


many 
various segments 
] 


interest common 


of the business of insurance, a closer liaisor 
among the various branches of the business 


might well be to the advantage of the whol 


nature of its organization pro 
NAII witl 
performing the obligations o 


+} 


fe 


lhe very 


vides the an opportunity and 


+ 


racility 


citizenship responsibility unique among 


Various associations ¢ imsurance companies 


~hallenge institution o 


regulatory 


rovernment 1 tne 


basic 


NAII i 


fundamental challenge 


challenge ( democrac\ 


Can regulatory agencies and the institu- 


tion of insurance, ever conscious oft 


public interest as it affects the business of 
insurance, meet that challenge? ‘The answer 


ies in part in the wisdom and courage ot 


those charged with the responsibility for 


the direction and supervision of Insuranc 


Departments. It lies in part in their knowl 


understanding and appreciation 


responsibility for the course of 


and the direction in which the 


S in part in the measure, degree 


character of citizenship responsibility 
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which the institution of insurance, through 
its members and associations, is willing and 
able to assume. 

It lies in part in our willingness as a 
nation to rededicate ourselves to the proposi- 
tions that “democracies are great,” that they 
are “in accordance with the will of God, if 
they be free,” and that with God’s grace 
we will exercise those virtues necessary to 
preserve and foster “well regulated liberty.” 

The challenge, if it is to be met in the 
field of insurance regulation in the public 
interest, will be met best and most effec- 
tively through the common, dedicated effort 
of the insurance business and the regulatory 
agencies, The combined forces of free 


enterprise and free government intelligently 


The Administrator 


By TOM DUNAVANT 


The author is a casualty rater for the 
Michigan Department of Insurance 


| WOULD LIKE to discuss the problems 
of the “policeman” (Insurance Depart 
ment rater) in his job of administering 
rating laws. Administration is the attempt 
to assure compliance with these laws, with 
equity for everyone concerned, That may 
sound like oversimplification, but it is very 
difficult to come any closer because compli- 
ance is certainly a widely variable term. 
Compliance in Michigan has recognized 
and does recognize at the present time 
diverging thoughts and practices, classifi- 
cation, merit systems or conventional rating 
plans, level premium operations and unlevel 
tremium operations, and many more basic 
changes—and, of course, a wide variety of 
methods within these over-all classes. 


Clear-cut noncompliance is no particular 
problem to the “policeman” once it has been 
identified, because everyone knows what he 
is going to do. The real challenge for the 
“policeman” is along the lines due to new 
methods and approaches that haven’t been 
used before. It is particularly important, as 
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directed against the enemies of democracy 
are our salvation and our hope. 

For those of you honest in your con- 
victions and willing and dedicated to the 
service of your principles, I quote from a 
speech made by John Adams in favor ot the 
Declaration of Independence 

“sir, before God, I believe the hour is 
come. My judgment approves this meas- 
ure, and my whole heart is in it. All that 
[ have, and all that I am, and all that I 
hope, in this life, I am now ready here to 
stake upon it; and I leave off as I began, 
that live or die, survive or perish, I am for 
the Declaration. It is my living sentiment, 
and by the blessing of God it shall be my 
dying sentiment, Independence now and 


Independence forever.” [The End] 


and the Rating Laws 


we see it, because the rater must be sure 
before he disapproves a filing that it does 
not meet the test of the law, rather than 
simply taking the positive approach that he 
can’t be satisfied because this doesn’t follow 
traditional practices 

There is, of course, an inclination to 
disapprove, but again that must be a well- 
thought-out action. There must be assur- 
ance that, in fact, the proposed filing, even 
though it be new, doesn’t measure up to 
the statutory test. 


A few years ago, Charles Kettering, an 
outstanding engineer for General Motors 
Corporation, admonished: “Get off of Route 
25, men.” Mr. Kettering went on to point 
out that many roads lead from Detroit to 
Dayton. He had learned to save a lot of 
time on his drive by taking the back roads. 
3y this analogy he pointed out to the young 
engineers that their real achievements would 
more likely be found off of Route 25 by 
trying the back roads and the new roads, 
and maybe by building a few. 

Certainly Route 25 is a clearly recognized 
route. In the past it has handled very sub- 
stantial loads, and it still does. At the same 
time, it isn’t entirely satisfactory as an ex- 
clusive route, or at least we don’t think it 
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is. If it were an exclusive route, our prob 
that all or most 
could 


an automatic mechani- 


lem might be simplified in 


of the activities of the “policeman” 
be reduced to almost 


cal process 


On the other hand, the real goal—and the 
might be 
alter 


public welfare 


reason the “policeman” is there 


difficult to achieve His job, all, 1S 


promotion of other interests 


within the definition prescribed in the law 
exclusive route, he has 
You would never 

25 was really 
if it had all the 
Was it producing 


( \ or 


lf he has only one 
10 basis for comparison 


whether 


unprovemel 


was it 


| cemen” do we 
very heavy 

em? Generally, 

and are spread 
this will vary 

In my home 
two raters who 
Surance rating 
rec clerks and 
lso has othe 
limited 


this 
ian” needs all 
1 the industry 
omatic checks 


built into the 


reasonable, inde 
1 long way in 
itural forces ot 
much to pre 
the greater 
pment ot new 
st as the policeman 
de variety of de 
the Insurance 
tools that he 
wever, just be 
loesn’t want t 
ol fact, the 

» use as Tew 

job sy all 
the wrong 


the hammer 


rater is faced 
a vague and ambiguous filing, he has 
e to do but cut 


tt 


1 
} 
ul 


He has to snoop 
tools 
understand 


and investigate, id find out what 


will really allow him to fully 


this filing so that he can, in fact, come to a 


decision as to whether or not the rating law 


has been observed. If the independent filers 
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furnish complete 
of their filings, it 
lot of 


conce rned 


would explanations 
that a whole 


saved tor eve ryone 


IT r»bable 
work \ 
cite a few examples, and 


I must admit these are probably extreme 


“ , 
examples, we occasionally been faced 


disclosed a 
stated: “We 


would lik o hi this filing approved 


with rate fili hich 


simply 


big thick man 


effective on I first.” her migh 
postscript 


waiting 


We 
a rew new 

miincations 

ndependent 

SVs 

“We 

it will, 

“Why 

rt, We 


] 
ianation 


t 
a 
] 
| 


er wants 


xplanation 


tioned, Insurance Department 
certainly do | tha ur job has been made 
easier by t hat a good many of you 
filers hav got I oO sute 25 If this 

parad . i, if 


a slight explanation 


; er 
shouldn’t seem si 
afte1 True, these inde- 


pendent filings make much more mechanical 


detail for us. Perhaps we have to formulate 
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some new rules and practices to do our 
work. However, the very things that we are 
shooting for—improvement and better qual- 
ity—are more likely to occur through this 
independent competition because of the natural 
In short, we think that pro- 
motion of the public welfare is most likely 
in this independent 
Chat, after all, is the primary 
reason that we have “policemen.” 

like 


improvements. 


torces present. 
to occur in reasonable 
competition 


| would to cite a few examples of 
In 1953 and 1954, it 
was an independent company that first filed 
the unsatisfied judgment insurance in Michi- 
gan. It independent company in 
1956 that first filed for the uninsured motor- 
ist coverage in Michigan. In 1954, an inde- 
pendent company, recognizing the losses in 


these 


was all 


comprehensive insurance because of the new 
wrap-around windshields, introduced a classi 
fication system which differentiated between 
the two 

In 1955, the limits of the financial re 
sponsibility law in Michigan were increased 


from $5,000/10,000 for bodily injury and 
$1,000 for property damage to $10,000/20,000 
and $5,000. It was an independent company 
that made the first filings to interpret their 
outstanding automatically at the 
level. I might add at this point that 
there were some cases where independent 
filers had sufficiently broad that 
their compliance clause automatically took 


policies 
new 


policies 


care of the new limits passed by our state 

Finally, in 1957, as a result of a law passed 
by our 1955 making 
training compulsory through a course in a 


legislature in driver 
night school, an independent company filed 
to repeal the driver training credits in recog- 
nition of the almost universal qualifications 
for those credits by the qualified drivers. 
Of course, it then was no longer a rating 
factor 

I couldn't 
I am sure that most 
this list 
that the list of achieve- 


{The End] 


These are just a few examples. 
hope to cover them all. 
of you could add to 
equally confident 


and I am 


ments will continue to grow. 


Understanding the Legislative Mind 


By JARRARD SECREST, Texas State Senator 


that Texas 


‘Texas 


msurance com- 


or FACT 
panies and insurance men have 
been having some difficulties in recent years 
s not completely 
other states of the 
Mucl oO! the 


right, but 


happily, 


unknown to 
Union, | 
insurance 


people in 
regret to Say. 
‘Texas situation is 
some of it has been wrong. Un 
newspapers and magazines have a 
proclivity for telling you about that 
than that which is right. 
Nevertheless, much has been done in Texas 


more 


which is wrong 


things that 
I think that the insurance 


insofar as correcting some of the 
have been wrong 
companies that operate in Texas can expect 
1 renewed period of bigger, more efficient 
profitable operations in Texas. 
I am delighted that this is so 


ind more 


I am delighted that there is being shown 


an increased confidence in the insurance 


companies that are operating in Texas, be- 
cause I think all of you know that being a 


Texan, one does not particularly relish 


having things said about his state that are 
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character—and that is 


putting it rather mildly, of course 


not of the highest 


All, however, is not well in Texas because 
lexas is, I am told, the only state in the 
Union that still has a single rating law for 


the fixing of rates, It 


fixing of casualty rates 


casualty insurance 


does not permit the 


on a flexible basis. 


In the last 
ture | 


session of the Texas Legisla- 
took the view that it was traditional 
with the American system of free enterprise 
and competition that the rates for casualty 
insurance policies should be set competi- 
flexible if the 
panies wanted to have them so. 


a bill which would provide that. 


The flexible 
as you 


tively and should be com 


] sponsore d 


failed in Texas, 


also 


rating bill 
There was 
terioration (shall I say?) in the manner of 


know. some de 


fixing fire insurance rates as a result of the 
action of the last legislative session in Texas. 


However, I think that we never see a com- 
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e when there has been an hones 


t | is no push button method that 
; 
| 


| 
“This will keep the 


First all, I 
I 


as there was in tl you can ll fortl nd say This wi 


think 


bill certain 


put forward, 


particular instance | that we c yt 


the to think 


that 


failure from ben of 


can take legislator must iderstand the thin 


lessons to gained vou are confronting him wit or at 


he must get 


To 
about 
ticular 


with, learned a great deal 
legislative mind during this par 

ght, and what makes the 
legislator tick or fail to tick 
be I thought that I 
moment to give you a few of my observa 
about what it take 


the member of 


begin 
the 
n 


we 5 
Oftentimes insurance, 
he 
understanding that 

1 1 
Che le 


about s 


a>» 


verage which are complex, “al 


the c: not 


take 


as iS¢ 


Sp sts h gisiato 
may might a pecialist Have. gislat 


1S called upon t lave opinions 


many things cannot deep 


have 
about all 


about 


tions just does 3 ; a 
degree tr u tand g 
average 
arious and 


little 
importar 


1 


KNOW, 


e, and to analyze just a 
ariou However, he 


legislative mind 


+} <1 l r ( O \ t¢ 


» understand 


that is so 
industry As 
he most hi 


Most 


the 


insurance you 


} 
‘ iT uel! 
stry ghly regulated ifuence 


is among t 


country of that regulatior 
ut 


mind. | 


through workings 


think it is to 


Vou! 


think for i moment wit! me 
latin ] | 1 lerct { 
isilative mind does work lerstands 


has becomes 
i fis 
speak, by others 


; opiand 
I would say that a se praia 


a 


| t extreme mind has 
or assemblyman, or whatever 1d 


he 
professional 


1:1 
LIK 


1 


| , been tinkered 
call him, is no different from t — . 
{ ; You will of the time and 
OsiteE insurance man Or: 


ely 


He is not more honest nor ts he 
honest than a composite member 
a. 3 ] 


consideration 


e other protessio think that Ss 


] 


an important because of thc | h \ * story : , told 


indoor spor making | Usually 
h 


great populai t of 


ometimes of the honesty and integrity lo not at least 


who do represent us in the 


l I it be Washingt 


allS, WI 


Tnose legisla 


ether 


t 1 
mo 


more energeti 
less energet 


poo 


whom 


verhaps no rer tl : 
1 1 1 V tO 2 ‘ nu credence t 
with you might : 


otherwise do 
i little bit more vain tl 
1 


llow otherwise, perhaps because ot shou ed in knowin 


becau Because 


bill 


legislators do now, 


on 
o! elps 


do 


business, 


ompanies that many mill 


a year ol it 


a feeling that is ve difficult 


ry 


1 adding somewhat his vat 


WeEVE 


rks just 


thin 


r, by and 


like 


will 


about iny bor 


s that influence 


him 


mil 


are 


the 


Salni¢ 


things that it would take to influence 


just about anybody else. I have set d 


things that | 


lesmet 


two or three think might 


NAII 


to 


the 


trving 


mpanies Cc: 


olks on 


to influence a senator or a representative 


I would emphasize that there is no on that 


rast 


you 


hard and that you can influence tors 
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way abo very important 





I think that the legislator likes to believe 
that the measure about which you are trying 
to influence him has a reasonable chance of 
ultimate success. He doesn’t like to buy a 
perpetual loser. He will go with you a few 
times and not get the done, but he 
likes to be thanked for his efforts and he 
that the effort will be 
continued and that there is some reasonable 


thing 


likes to be assured 
hope to believe that in the future the thing 
I think that is human 
It is well known that someone does 
Unless 
your influence with the 
with the feeling that this thing 
is going to succeed eventually, then I think 


will be accomplished. 
nature. 
loser 


not like to back a continual 


you can couple 


legislator 


you are not going to be able to do much in 


influencing that particular person. 
Finally, I believe that the legislator likes 
to be 


“when 


Texas, 
blooms.” When the 


Texas is the 


remembered, as we say in 
the dogwood 
blooms in time to 


When he 


announce for public omee, he like s to believe 


dogwood 


announce for public office does 


that those who have been trying to influence 


him on particular matters are not going to 
their 
that they don’t recognize and remember the 
fact that he 


get so busy in ivy-covered towers 
is running for office. 

The advocacy of a certain measure is very 
much like running for office. If-a person 
runs for office only in the few weeks or the 
few months immediately preceding election 
day, he is not likely to run nearly as well 
as if he does a good little bit of electioneer- 
ing in a subtle fashion, sort of slipping up 
on the blind were, during off- 
election years. that, if he con 
talk to 
them about their problems all through his 


term oft 


side as it 
If he 


tinues to see his 


does 
constituents and 


office, then when the time comes 


for election he has a reasonable chance for 
with a such as 
the flexible rating bill. If we only fight for 
it and plug for it during the few months of 
the legislative session—and in Texas they 
other 
that when the 1959 session rolls around we 
will success with the 


[The End] 


success. So it 1S measure 


are only every year—it is not likely 


much greater 
did in 1957. 


have 
bill than we 


Industry Responsibilities in the Preparation 


of the Modern Insurance Code 


By DONALD SCHAFFER 


The author is assistant general 
Allstate 
Illinots 
charge 


counsel 
Skokie, 
Formerly he was deputy in 


West 


Insurance ( 


ompany, 


awa s, 


of revising insurance 
Virginia Insurance Department 


NDUSTRY 


long 


responsibilities, ot course, 


start before an insurance code re- 


vision is actually undertaken. They arise 
in the first instance whenever the need for 
actually 

state where the insurance 
outdated as to hamper the 


Insurance Department and the industry. 


recodification of insurance laws 
exists, im any 


laws are so 


One of the changes that was recommended 
in the West Virginia Code was 
a requirement of additional expendable sur- 
plus 
ments. 


Insurance 


require- 
Subse- 


capital 
Was put in, 


besides the normal 


This 


change 
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quently, Arthur Mertz (counsel for 

National Association of Independent 

surers (NAII)) consulted with NAII com 
panies by and at the last 
minute received a reply that one small com 
pany, which West 
Virginia of done 


correspondence 


record in 
had 


so very successfully, could not immediately 


had a long 


doing business and 


meet this requirement 

Mr. Mertz pre sented this problem to the 
Commissioner and the 
and they 


legislative committee 


granted a moratorium in regard 


to this additional expendable surplus. ‘They 
felt that 


similarly 


probably other 
affected. 


clause 


companies were 


Therefore, the morato- 
nature and 


took care of this particular situation. 


rium was of a general 


Neither the Commissioner nor the legi 
lature 


include the 


took 


had any desire to com- 


pany mentioned above but it very 
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careful reading and attention to the cod However, some suggestions came in which 

to realize that this company was affecte did not appear to be tive in the sam«¢ 

by this matter. Mr. Mertz and the comp: manner. It was suggested that rating bu- 

both performed their responsibilities an reaus be giv igk 

enabled the Commissioner and the leg statistics an 

lature to enact laws on that point hich to support 1 

were not onerous but afforded adequate information ft any advisory organization 

future protection. or rating organizatio1 hich it was not 
There is perhaps another matter which a member or ber. This was rejected 

can accompany code revision which has not by the Insurance 

as yet been undertaken in West Virginia liminary hearings ! Department took 


. . : . > position. o ourse ] ymnnce filec hese 
However, it is something which Commis- the position, of cou , ‘ iled these 


sioner Navarre and his staff in Michigan matters became 


1 1 ] ] tor 
have undertaken recently, and that is the available { 


development of an operations manual tor \cain. t 


the Insurance Department the legislature as an amendn 
; 


Che manual which Commissioner Navarre time the Insurance Department 


and his people have developed is a very Mr. Mertz as well 
impressive document. It is captioned “Oper opposed it, and the 
ations Manual, Michigan Department of In- ments of the 
surance, 1957,” and it sets forth in detail the type of amendmet 
organization of the Insurance Department, Another 


the various jobs, functions, duties and re group be set o advise the Commissioner 
sponsibilities—the policy of the Insurance jn connectio1 ith approval of surplus lines 
Department on practically every matter  jnsurance ' n this was rejected all 
coming before it. It certainly will save 

time and make the operations of the De- 

partment more efficient. I think it is note- 

worthy and deserves to be mentioned in 

connection with a discussion of code re- 

visions and improvements in codes and 

administrative procedure ‘ ared th n each *, at the time, 


j 


. motivates 
I am sure that you are interested in some : 


of the matters connection with code SCEMeEnts OF 
revision that certain segments of the in- 

dustry attempted to insert into the West [I enjoyed rking on the West Virginia 
Virginia Insurance Code It was rather Insurance Cc ( n said at the time 
enlightening to me, at the time having 
direct connection with the insurance i1 


ie NATIT and its represent 


no suggestions tor insertions 


a living 


because 


which would injure 
activi ot any other 
dustry that might have 
of operation. The NAII companies made 
no effort to do that. Their suggestions were 
directed primarily to the improvements that 
they thought related to their method of 
operation or would help the entire insurance de revi 


( th T le 17 | i T cC | 1~ 
industry, or would help the public i¢ may | rtake1 [The End] 


Benefit payments to Americans covered by voluntary health insur- 
ance through insurance company policies were 15 per cent hightr 
during the first nine months of 1957 than for the same period 
last year, according to the Health Insurance Institute. During 
the 1957 period an estimated $1.8 billion was paid to help 
insureds pay hospital and doctor bills, and replace lost income. 
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Reprinted from the July, 1957 Wisconsin Law Review 


Conflict of Laws 


Applicable to the Standard Automobile 


_ AMBULATION of the insurance 
under the automobile liability policy, as 
botl 


business and pleasure purposes, would sug 


‘ 


it follows an America on wheels for 


gest that conflict of laws, 


arising in the ad 


ministration of coverage under that policy 


nrst 
sub 
The 


con 


since the standard provisions were 


promulgated in 1936, would be a larg« 


ject Surprisingly, that is not ) 


j 


rep ted cases are not many, and the 


cern themselve almost exclusively with 


there is a statute 


t the confli 


situations where 
1 side 


1 
general pt! 


VS née ld 


rance seem to 


basic 


as appli d 


operator o1 
the accident is determined by 


vt the place where the accident 
tt); (2) the liability 


(i@2a Oct deiré 


insurer under the policy is determined 


rt the place where the contract 


made 
holder resided at the time the 


issued (lex 


usually the state where the 
policy 


contractus): (3) where 


e subject is procedural, rather than sub 
+] 


ve ie law of the forum governs 


(4) occasionally jurisdiction is de 
because the forum is inconvenient 


non conventens ) 


and discuss the 
(1936 


1936 


is to outline 
cases reported in the 


lhe task here 
21 yeal period 
1956) insofar as they arose under the 
standard basic automobile 
With rare exceptions, this 


ill not undertake to discuss earlier 


succ¢ eding 
polic 1es 


involving 


t] OSE 


nonstandard policies, 
automobile physical damag« 


liability 


coverages, 
automobile policies, or the garage 


comprehensive liability policies 


Nonst&tutory Conflicts 


As stated, the 
Statute on at 


conflict almost invariably 


involves a least side 


one 

1In the captions in this article, a federal 
court is treated as a forum of the state in which 
the federal district court sits, since the juris- 
diction is invariably based on diversity and the 
law of the state is applied 
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hree Cases 


where not s 


that Was 


worthy of mention. 


North Carolina 
North Carolina forum. 
above-mentioned 


New Jersey contract. 
accident. 


ot the 


In one 
cases, One msurel 
Pantaleo cover 


Another 


automobile 


issued a liability policy to 


ing a truck-tractor owned by him 


Issu¢ d 


insure! a comprehensive 
liability policy to Jersey Package Company 


New Jersey 


truck-tractor to 


Both policies were issued in 
Jersey 
| 


independent 


Pantaleo leased the 
which 
North 


ized to us¢ 


sent it to an 
Carolina \ driver 


the t1 


Package, 


logger inl Was 


author uck-tractor for the 


hauling of logs which the logger was cutting 


y Package He was also author 
j 


lrive it back and forth between 


ork and his home, but not to uss 


truck-tractor on personal missions 


evening the driver drove the truck-tractot 


j 


with a mnected 


trailer to his home, disc 


1 


the trailer and set out with the truck-tracto1 


on a mission of his own. He 
hitchhiker An 
hitchhiker was 


judgment 
geht an action 
United States 


District of 


picke d up a 


accident occurred and the 
After obtaining a 
the driver, the hitchhiker 


msurers in 


injured 
against 
against the 
District Court for the 
North The 
whether the actual 


Eastern Carolina 


question involved was 


use of the automobile was with the permis 


sion of the named insured within the omni 


1 


bus clauses of the two policie s Che district 


court treated the logger as having the 
capacity to give permission although he was 
judg 
It held that (1) since 


the policies were issued in New Jersey, the 


not the named insured, but entered 


ment for the insurer 


New Jersey law of permission governed; 


and (2) under New Jersey law, where the 


vehicle used with permission comes to rest 


and there is a later re-entry for an unau- 


thorized venture, the latter use is not with 


permission.’ Lex loct contractus 


Turner v. Liberty Mutual Com- 


pany, 105 F. Supp. 723 (1952) 


Insurance 


I L J— November, 1957 





Liability Policy 


By NORMAN E. RISJORD 


Texas contract. Mississippi accident. Mis- 
sissippi forum.—In 
volving a statute, the 


While the 


his automobile in Mississippi a person was 


another case not in 


policy was issued 


in Texas. insured was driving 


injured. After recovering a judgment against 
the insured in Mississippi, the injured party 


brought garnishment proceedings against 


the insurer in Mississippi. The Mississippi 


Supreme Court rendered a judgment tot 
the insurer, holding (1) that the provisions 
f the policy pertaining to notice 
vere to be c 


law ol 


of accident 
mstrued in accordance with the 
Texas where 


the policy was issued, 


) 


») that 
accident given nine 


and under Texas law a notice ot 
months after the accident 


Notice of 


3 
policy.” Lex 


was not in compliance with the 
Accident C 


contractus 


ondition of the 


Ohio contract. Ohio accident. Kentucky 
forum.—In the third case not 


Statute, the 


involving a 


policy insured a tractor-traile: 


“train,” consisting of two trailers connect 


“train” was involved 


1 


resulted whet 


by a drawbar Che 


accident n Ohio whicl 


drawbar broke, permitting the “train” 


road and collide with an approacl 


death 


ss the 


Injury and claims against 
and 


settled by them with funds “borrowed” from 


ing Cat 


the owne1 lessee of the “train’’ were 
agreements made 
that the 


sums 


the insurer under loan 


which provided loans were 


repaid only out of recovered 


manufacturer in actions to be 


brought by the owner and lessee at th 


insurers expens¢ Che owner and lessee 


manutacture! 


trial court granted tl 


brought an action against the 
in Kentucky Phe 


manufacturer's motion for summary judg 


ment on the ground that the action was no 


brought by the real party in interest. The 


court of appeals reversed and remanded, 
holding: (1) under Ohio law such loan 


agreements are treated as payments so that 
' Southwestern Fire & Casualty Company 1 
Kovar, 86 So. (2d) 356 (Miss., 1956). 
* Aetna Freight Lines v. R. C. Trailway Com- 
pany, 298 S. W. (2d) 293 (Ky 1957) 


Conflict of Laws 


he insured is not the real party in interest; 
(2) under Kentucky law 
ments l 


such loan 


rather 


agree- 
constitute than pay 


s the real party in 


a ioan 
ment so that the insured 


interest; (3) the question of who is the 
real party in interest is a matter of procedure 
of the forum— 
here Kentucky; +) on retrial the 
of manufacturer’s liability would apply since 
the injury 


and controlled by the law 


Ohio law 


occurred there—even though the 


negligence occurred Kentucky.* Lex 


Oct deli ti 


Tort 


ind lex 


Financial 
and Safety Responsibility Laws 


New Hampshire’s financial responsibility 


law” (like most others) specifies some of 


the contents and contains certain inhibitions 
with regard to the 
icle liability 


proot of financial responsibility 


“motor ve- 


provisions of 
which qualify as 
that 
law. While the statutory requirements for 


policies” 
under 
policies” are in- 
held) under 
apply only after the particular 


“motor vehicle liability 


tended (and, generally, most 


such laws to 


policy has been certified as 


1 
r 
T 


root of financial 


he New Hamp 
that it applies to 
New Hampshire 


+ + 


responsibility in the future, 
shire law 1 1 in 
and 


every policy issued it 


requires the attachmen 


~ an endorsement 


each such policy 
rating the statu- 
torv requirements and inhibiti into the 


ons 


poli \ 


New Hampshire contract. Massachusetts 
accident. New Hampshire forum. Che 
New Hampshire act further provided that 


no statement made by the insured ¢ 


rate to deteat 
recovery 
It stated 
accidents 
In a 
ommissioner had 


sement conforming 


but confining the 
ipplicatio idents 


in New Hampsh 


rsement to act 


surer issued such 


later involved 
Claiming 
te by mis 
» accident 


representing » tl insure! 
| 


happened, the urer brought an action in 
New Hampshire for a dec 


igainst Char e New 


preme ourt discharged the case, 


y judgment 
Hampshire Su 


larato1 V 


holding 


>} New Hampshire Revised Statutes Annotated, 
Ch. 268 (1955) 

New Hampshire Revised Statutes Annotated, 
Sec. 268:16 (1955) 
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The author is vice president and gen- 

eral counsel of Employers Reinsurance 

Corporation, Kansas City, Missouri. 
e 

ce I¢ nd 


had 


to approve an endorsement con 


obligated to 
Insurance Commissioner 


that the 
since (1) the 


insure! Was 


no powel 


trary to the statute and, therefore, (2) not 


withstanding any breach of the cooperation 


condition of the policy, tl insurer Was 
liable to the 
though the 


Massachusetts 


claimant if the insured was 


evel accident happened in 


Lex loci contractus 


Massachusetts contract. New Hampshire 
accident. New Hampshire forum.—In an 
New Hampshire case the 
Massachusetts, affor 


other policy was 


Mas 


which ap 


issued in ding the 


sachusetts compulsory coverage 
pl 
l 


ies only to accidents occurring on th 


lighways of Massachusetts) and the voluntary 


extraterritorial coverage Lhe compulsory 


Massachusetts coveragt was subject to a 


Massachusetts statute which provided 


no breach of any r th onditions of the 
policy should bar 1 very by injured 


The Ney 
1 


shire financial Spo 1 act contained 


party Hamp 


a similar provisi 
New 


plying with the 


issued Hampshire 

requirements ¢ 

covered a truck which y 
Massachusetts and Ne 


injured a person in 


polic 
n both 


Vas 


truck 
In an action brought by 


New 


judgment ag 


Hampshire for a de 


claratory ainst the insured, the 


issue was whether a breach of policy con 


ditions pertaining to notice of accid 


] 


cooperation defeated the injured’s right 


benefits of the policy in the event 


recovery a judgment against the insured 
The 1 * court 
iIding that (1) the provisions of the New 


Hampshir« 


discharged the case, 
he 
financial responsibility act per 
delivered 


Massa 


COVeTage 


tain only to policies issued or 


11 New 


setts law the exti 


)? 


Hampshire; (2) under the 


aterritorial 


‘Continental Insurance Company v. 
91 N. H. 378, 20 Atl. (2d) 477 (1941) 

* Massachusetts Annotated Laws, Ch. 90, Sec 
34B (1948) 

* New Hampshire Revised Statutes Annotated, 
Sec. 268:16 (1955) 

” American Fidelity & Casualty Company Vv 
Sterling Express Company, 91 N. H. 466, 22 Atl 
(2d) 327, 137 A. L. R. 651 (1941) 

'' New York Vehicle and Traffic Law, Sec. 94 

“It is hoped that this perversion of the 
financial responsibility laws provision of the 
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Charest, 


of the policy is not required to include a 
provision making such coverage subject to 
other states and, ac- 


the statutory laws ot 


cordingly, (3) the breach of any of the 
policy conditions defeats the right of recovery 
under the policy, not only of the insured but 
Lex loci con 


also of any injured 


lractus 


party 


New York contract. New Jersey accident. 
New Jersey forum.—A New Jersey case in- 
volved the financial responsibility 
both New Jersey and New York. 


was involved in an accident in New 


laws ot 
Inghilleri 
York as 
a result of which his license was suspended 


} 


under the terms of the 


New York 
ing pro¢ f responsibility as 


the New York 


driver S licens¢ 


financial responsibil 


ity law of Instead of furnish 
required by 
obtained a 


Mancini 


a policy by fraud as 


law, Inghilleri 


under the name ot 
He thereafter obtained 
to his identity. The policy was 
New York He was involved 

New Jersey in whicl 
Ney Jersey res 


comply with the 


issued to 
him u in an 
accident several 


idents were injured, and 


policy require 
rtaining to notice of accident. After 
Mancini, th« 


against the in 


judgments against 


ught an action 


New 


a judgment in tavor of the 


Jersey he superior court 


insurer, 
1din hat (1) since the policy vas issued 
New York, the New York law applied as 


) } 


o its construction; (2) the financial re 


sponsibility laws condition of the policy 
vas intended to make the 


in New York 
intended to 


policy acce¢ ptable 


] 


where it was issued, and was 


“ambulate elsewhere” to 


+1} } ] 


provide coverage under Lil¢ hnancial re 


t 


sponsibility laws of all states, except where 
certifies financial responsibility 
other while the New 


financial responsibility law applies 


the insurer 
in. such states; (3) 
Jersey 
to policies not certified where the insured 
could have been called upon to furnish proof 
t re sponsibility because of a prio1 accident 

h he 


applies only 


4 12 
was not so called upon, 
where the previous 
accident was in New Jersey; 


the New York law the 


bility law does not 


and (4) under 
financial responsi 
after the 


loct contractus 


apply until 


policy is certified.” Lex 
policy (which is peculiar to New Jersey) will be 
averted by the new clause in the 1955 and 1956 
standard provisions which spells out (what has 
always been intended) that the financial re- 
sponsibility laws provision of the policy subjects 
it to the policy requirements of the act only 
after the policy has been certified as proof of 
financial responsibility for the future. 

Buzzone v. Hartford Accident and Indemnity 
Company, 41 N. J. Super. 511, 125 Atl. (2d) 551 
(1956) 


I L J— November, 1957 





Wisconsin accident. Wis- 
Four federal court opinions 
involved the 
both 
a policy 


lowa contract. 
consin forum. 
in one case financial respon 


Wisconsin 


lowa to a 


sibility laws. of lowa and 


as applied to issued in 
duty in Illinois in relation 


to an accident in Wisconsin 


serviceman on 


Che insuret 


to do 


(an lowa company, licensed 


but Wis 
purpose of having “its 


business in Illinois 


not in 
consin), tor the 


(safety and financial) responsibility notices 


evidence of in- 
Wisconsin,” 


Wisconsin Commissioner of 


ot insurance recognized as 
surance of 
filed 


Motot1 


non-registrants in 
with the 
Vehicles a resolution authorizing the 

Moto! 
service ol 
that “in 

is filed under” 
Section 85.09 of the Wisconsin statutes, the 
‘shall be deemed to be 
the laws ot Wiscon 


attorney, 


ypointment of the Commissioner of 


al 
Vehicles as its attorney to accept 
process 


The resolution provided 


all cases wherein a certificate 


policy certified 


also filed, 


power of 
that the 


and 


recited insurer appled to “have its 


1 ] 
satety financial) responsibility notices 


ognized as evidence ot 


nSuUTAalNCéE rn registrants Wisconsin 


and appointed the commissio 


torney-in-tact to accept servi 


as a member armed 


Meehan w 


. ‘ 
residing in lowa duty in 


IMlinois 


rorces, 


and 
a member of the armed 


Wisconsin 


insure! 


(selhar was 


residing inl 


n Illinois 
Meehan in 


by | The policy 


and on duty 


] 
issued its policy to 


] ] 


vering Chevrolet owned 


used Illinois civilian 


servicemen’s risk to the 


by attacl endorsement 


while the automobile was 


member of the l 


operated by a 
than the 1 


jointly 


armet¢ 
Meehat 


j _— 
med insures 


s othe 
and Gelhat 
Illinois 


purchase 


uC lhe 


purchased a Pontiac 1 


equal s] 
Chevro traded in as part 
lhat paid Mee 
] ance \t 


ransterred 


e purchase 


halt ¢ 


: 1 
policy to cover tl nit h 


1 
vas never certine pre nnancia 


the Wisconsin 


operating the 


responsibility undet 


While 


“with the 


statutes 
Pontiac 
express permission and cor 
of Meehan,” a collision 
Che 
The 


fying its policy as 1 


Gelhar was 
isent 
Wis 


vere 


occurred 1 


consin occupants of both cars 


injured insurer from: certi 


refrained 
| 


spects that accident 


4 Towa Code, Sec. 321A (1954). 
6 Petrowski v. Hawkeye-Security 
Company, 124 F. Supp. 913 (1954) 


Insurance 


Conflict of Laws 


Thereafter, the lowa In- 


surance issued an order stating that restrictive 


Depart tment ot 


endorsements of 


defeat the 


the type used here tended to 


purposes of the lowa financial 


‘ 
and stand 


responsibility act “will 


disap- 


proved Actions for the injuries were 


brought against Gelhar in a Wisconsin 


declined to detend, so 


court. Th 
Gelhar employe: is own counsel. There 
were judgmet! 

The 


action 


Gelhar 


brought an 
United 
Western Dis 


his attorney’s 


injured and Gelhar then 
against the insurer in the 


States District Court fe 


trict of Wisconsin—Gelhar 
; ; 


fees in defending himself. | ce was had 


urer by se Commis 


Motor 


quash sé 


vice on 


Vehicles 


s1onel ot 


The 


dismiss the 


insure! 
moved to 
action. The 


district « len the motion 


to quash. The inst stipulated 


it voluntarily 


made tl 


dorse ment, 


to public 


¢ 


7 , 1 
qd consequently 


e omnipus 


United 


Seventl! 


dire c- 


statute 


sSly limite 1 
in Wisconsin 
The 


revers 


Supreme United States 
ed | 1 nand l h Ce " holdin 
that the 


court had jurisdiction by 
16 Wisconsin Statutes 
17 Petrowski v. 
Company, 226 F 


Sec. 204.30(3) 
Hawkeye-Security 


(2d) 7, 1955). 


(1955) 
Insurance 
126 (CA-7 
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virtue of the stipulation.” Upon remand 
the court of appeals reversed the district 
court, (1) reiterating its previous position 
that without a certificate of financial re- 
sponsibility having been filed, the insurer 
could limit its liability notwithstanding the 
Wisconsin law when the policy and endorse- 
ment issued in Iowa; and (2) hold- 
ing that the order ot the lowa Department 
of Insurance did not apply to this previously 
issued endorsement.” 


were 


From the conflict of laws standpoint, the 
result is lex loct contractus 
points, the court of 
forth above seem correct. Attention is 
called to the facts that the requirements 
for a “motor vehicle policy” stated in Sec- 
tion 85.09(21) of the Wisconsin statutes 
apply only to policies certified as proof of 
financial that this policy 
had not been so certified; and that Section 
85.09(20) requires the com- 
pany, which furnishes the power of attorney, 


From other stand- 
appeal’s points set 


0 


responsibility; * 
nonlicensed 
to subject its policies to those Wisconsin 


statutes which are applicable to 
issued in Wisconsin only where the policy 


policies 
is to be certified as proof of financial re- 


sponsibility 


Interspousal Tort Immunity 
In 1937, 


Relations 


New York amended its Domestic 
Law to remove the common law 
immunity between spouses for liability for 


torts." As a companion, New York amended 
its Insurance Law to provide that no policy 
should be deemed to insure against liability 
of an insured for injuries to (later amended 
to include death of) his spouse unless ex 
press provision relating specifically thereto 
\ series of cases 
interesting questions of conflict 
New York and 


In none of the cases 


is included in the policy.™ 
involving 
with 
its neighboring states. 


this law has arisen in 


under consideration did the policy contain 
the express provision tor coverage necessary 
unde 
Law. 


to avoid the exclusion of coverage 


Section 167(3), New York Insurance 


New Jersey or New York contract. New 
Hampshire accident. New Hampshire 
forum.—A New Hampshire case involved a 


conflict between the laws of New Jersey, 


1% Petrowski v. Hawkeye-Security Insurance 
Company, 350 U. S. 495 (1956). 

1” Petrowski v. Hawkeye-Security 
Company, 237 F. (2d) 609 (CA-7, 
den., 352 U. S. 972 (1957). 

2° See footnote 12 

21 New York Domestic Relations Law, Sec. 57. 

22 New York Insurance Law, Sec. 167(3). 

°3In addition to the cases cited, see Priddle 
v. Farm Bureau Mutual Insurance Company, 100 
N. H. 73, 119 Atl. (2d) 97 (1955), and Clement 
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Insurance 
1956), cert. 


v. Atlantic 
N. J. 489, 100 Atl. (2d) 273 (1953). 
** Lumbermens Mutual Casualty Company v. 


New York and New Hampshire. Blake was 
insured under a policy and endorsement 
purporting to be issued and countersigned 
in New Jersey, but probably issued and 
countersigned in New York. Blake’s wife 
was injured in New Hampshire while rid- 
ing as a passenger with Blake. The insurer 
brought an action in New Hampshire for a 
declaratory judgment against Blake, claim- 
ing that since the policy was issued in New 
York, Section 109(3) [now 167(3)] of the 
New York Insurance Law precluded cover- 
The New Hampshire Supreme Court 
entered judgment against the insurer, holding 
that (1) the policy contemplated performance 
in New Hampshire and (2) while under the 
law of New Jersey a wife cannot maintain 
a tort action against her husband, but she 
can in New Hampshire and the law of the 


place 


age. 


where the accident 
that question.” Point (2) is in accordance 
with the generally accepted lex loct delicti 
principle of conflict of laws, but point (1) 
is contrary to another principle if it implies 
that the policy is to be interpreted in ac- 
cordance with the law of the place where 
the accident occurs. If the contract 
made in New Jersey, there was no question 
of coverage. If it New York, 
under the lex loci 
contractus rule of conflict of laws nor under 
the interpretation of the New York statute 
the New 


occurs governs 


Was 


Was made in 


there was no coverage 


made by York courts in later cases.” 


New York contract. Connecticut accident. 
Connecticut forum.—In a Connecticut case, 
Williamson and his wife were residents of 
New York City. The 


automobile policy to him there. 


insurer issued its 
Mrs. William 
son was injured while riding as a passenger 
in Williamson’s when it 
being operated by Williamson in Connecti 
cut. After recovering a judgment against 
Williamson in Connecticut, Mrs. William 
son brought an action against the insurer. 
The Connecticut court held that (1) the 
policy was a New York contract, (2) its 
interpretation was governed by the laws of 
New York and (3) Section 167(3) of the 
New York Insurance Law applied only to 
New 


tive with respect to a Connecticut accident 


automobile was 


accidents in York and was not effec- 


So far as conflict of laws is concerned, the 


Casualty Insurance Company, 13 


Blake, 94 N. H. 141, 47 Atl. (2d) 874 (1946). 

* See cases cited at footnotes 31 and 32 

6 Williamson v. Massachusetts Bonding & In- 
surance Company, 19 Conn. Super. 59, 109 Atl. 
(2d) 896 (1954), aff'd, 142 Conn. 573, 116 Atl. 
(2d) 169 (1955). 
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Connecticut courts properly applied /ex loct 
contractus. However, they 
in interpreting the New 


later New 


were In 
\ ork 


York cases.” 


error 
statute—as 
indicated by 


New York acci- 
New York 
Bradford in 
killed 


Brad 


Massachusetts contract. 
dent. New York forum. 
the policy 
Massachusetts 


in New York 


ford’s motor 


In one 
was issued to 
Bradford’s 

while a 


Case, 
wife was 
passenger in 
The 
trator brought an action against Bradford in 
New York Bradford 
in New York for 
against the 
denied the 


vehicle. witfe’s adminis- 


brought an action 
a declaratory judgment 


insure! The supreme court 
to dismiss the 
action, holding that 
liable to his wife for 

t in Massachusetts but is in New York; 

by New York’s statute the liability 
policy does not that the policy 
issued in (3) the Mas 
sachusetts policy was governed by the laws 


not New York; and 


insurer’s motion 
declaratory 


(l) a 


judgment 
husband is not 


cover, but 
Massachusetts does: 


of Massachusetts and 
(4) since Bradford liable under the 
New York (where the accident 
occurred) and the Massachusetts policy did 
not exclude coy afforded 


anomalous case. 


was 
laW ot 
rage, the policy 
insurance.” [his is an 
lf the 
of the accident and the bringing of the 


issuance of the policy, the occurrence 
suit 
insurer had all occurred in either 
New York, the 


sustained a 


against the 


Massachusetts or insure! 


would not have loss in eithet 


This 
with the accepted application of both princi- 


state. case, however, is in accord 


ples of conflict of laws—/ex loci delicti and 


] 


lex loct contractus 

New York contract.” Massachusetts acci- 
dent. New York forum.—In another New 
York case, Dansey, State 
of New York, was injured in Massachusetts 
while riding as a guest 


a resident of the 


in Coster’s automo- 


bile Dansey brought an action against 


Coster, then married him and continued to 
New York The 
appeals affirmed a judgment dismissing the 
complaint 
the wife may be advised to bring in another 
held that 
maintain such a 


be a resident of court of 


“without prejudice to any action 


since the wife 
suit in Mas 
sachusetts where the accident occurred, even 
though the accident and the time 
ing the suit preceded the marriage, 
could not be brought in New York notwitl 


jurisdiction.” It 
could not 


of bring 


the suit 


See cases cited at footnotes 31 and 32 
’ Bradford v. Utica Mutual Insurance Com- 
pany, 179 Misc. 919, 39 N. Y. S. (2d) 810 (1943) 
2% It is assumed that the policy was issued in 
New York 
” Coster Vv 


509, 146 A. L 


Coster, 289 N. Y 
R. 702 (1943) 


438, 46 N. E 


(2d) 


Conflict of Laws 


1 


that the 


msurance 


Standing the fact husband was 
The 
insurance policy, but 
argued that the 
the husband liable. 


the court oft ] 


covered by liability cast 


did not involve an 


} 
t 


the wife apparently insur- 


ance made Presumably 


appeals left the afhrmance 
“without prejudice” 
wife to 


to attempt to 


in order to permit the 
Massachu 


Massachusetts 


bring suit in setts, eithe 


have reverse 


its rule (which, however, is partly statutory) 


or to discover what the Massachusetts rule 


would be as t liability of the insurer 


notwithstanding the bar to suit against the 
husband 
accepted 


principle /e. 
oct contractus was 1 

New York contract. South Carolina acci- 
dent. New York forum.—lIn a New 
York case, Ganser and } resided in 
New York 


Ganser there. 


recent 
1S wile 
and the policy was issued to 


While Ganset 


his automobile in 


was operating 
South Carolina with his 
wile aS a 
and Ganser was killed 


an action in New York for a declaratory 


passenger, the wife was injured 


Che insurer brough 


1 
j 


wife individually and 


judgment against the 
as administratrix of the estate of 
Che that (1) the 


rights ex delicti of the wife were to be dete1 


(sanser 


supreme court declared 


mined under the laws of South Carolina 
but (2) the policy « 

[ estate of Ganser for injury to his 
wife since the policy was issued in the State 
of New York 167(3) of the 
Insurance Law inhibited coverage 
fact that the 


Carolina. 


and Section 
notwith- 
standing the accident occur 


red in South This case is in 
accord with the accepted application of 
the conflict ! 


and lex loci 


of laws principles lex loci delicti 


contractus 


New York contract. Connecticut accident. 
New York forum.—Ir l 


another late cas¢ 
where the 


New York, 


: ] hil +} ir ] 
injured wnoie i€ insure? 


policy was issued in 


tl e spouse Was 


was operating his automobile in Connecticut 


Che insurer brought an action in New York 


for a declaratory judgment against the in 
The trial 
at the 


to defend or pay 


sured and his spouss court en 


tered a judgment declaring tl insuret 


was under no obligation 


any judgment against the insured in an 
against him by the 


rf the 


brought 
It held that 


action spouse. 


Section 167(3) Insurance 
1General Accident Fire & Life Assurance 
Corp. v. Ganser, 2 Mise. (2d) 18, 150 N. Y. S 
(2d) 705 (1956). Accord, New Amsterdam Cas- 
ualty Company v. Stecker, 1 App. Div. (2d) 629, 
152 N. Y. S. (2d) 879 (1956), rev’g 208 Misc. 858, 
145 N. Y. S. (2d) 148 (1955): General Accident 
Fire & Life Assurance Corporation v. Javian, 2 
Mise. (2d) 94, 152 N. Y. S. (2d) 345 (1956) 
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Law of New York excludes from coverage 
interspousal liability with to 
dents occurring not only in New York but 
also to accidents occurring elsewhere, and 
is mandated into every policy issued in New 
York where there is no express provision 
for lex loci 
contractus 


regard acci- 


such coverage.” Once more, 


Connecticut contract. Massachusetts ac- 
cident. New Hampshire forum.—A New 
Hampshire case involved interspousal tort 
immunity with regard to the law of three 
to 
was 


The policy was issued Boisvert 


While 


his automobile 


state 


in Connecticut, Boisvert opera- 


ting in Massachusetts with 


his wife his wife was in- 


jured. 


New 


as a 
The wife brought a bill in equity in 
administrator 
and the 


Supreme 


passenger, 


Hampshire against the 
ot deceased husband's 
insurer. The New Hampshire 
Court held that (1) the wife’s rights against 
her husband’s estate were governed by the 
laws of the 
occurred, (2) liability under the policy was 
governed by the law of Connecticut where 
the policy was issued, (3) under the Massa- 


her estate 


Massachusetts where accident 


chusetts law she had no action against the 
the 
the absence of a judgment against the hus- 
band’s estate and (4) therefore the suit was 
not maintainable in New Hampshire.® The 
case is in accord with the accepted applica- 
loci contractus 


husband’s estate nor against insurer in 


tion of lex loci delicti and lea 


Wisconsin contract." Kansas accident. 
Wisconsin forum.—In a Wisconsin 
case, Scholle’s wife was injured while she 


recent 


was a guest in Scholle’s automobile, which 
was being driven by him in Kansas. Scholle’s 
widow brought an action in Wisconsin against 
his insurer. The Wisconsin court held that 
(1) since the accident occurred in Kansas, 
2 Globe Indemnity Company v, Anastasio, 158 
Y. S. (2d) 641 (1956). 
' Boisvert v. Boisvert,, 94 N. 
(2d) 515 (1947). 
* Assuming 
consin. 

' Scholle v. Home Mutual Casualty Company, 
273 Wis. 387, 78 N. W. (2d) 902 (1956). 

® Louisiana Revised Statutes, Sec 22 :655 
(1950); Louisiana Revised Statutes, Sec. 22:983E 
(1952 Supp.). In addition to the cases cited, see 
Mayo v. Zurich General Accident & Liability In- 
surance Company, 106 F. Supp. 579 (1952); Buaz- 
ton v. Midwestern Insurance Company, 102 F. 
Supp. 500 (1952); Rogers v. American Em- 
ployers’ Insurance Company, 61 F. Supp. 142 
(1945); Wheat v. White, 38 F. Supp. 796 (1941); 
Talbot v. Allstate Insurance Company, 76 So. 
(2d) 76 (1954): Churchman v. Ingram, 56 So. 
(2d) 297 (1951); Mock v. Maryland Casualty 
Company, 6 So. (2d) 199 (1942); Lowery v. 
Zorn, 157 So. 826 (1934) 

™ The ‘‘no action’’ clauses under consideration 
in the cases discussed here were substantially 


N 


H. 357, 53 Atl. 


the policy was issued in Wis- 
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the rights and liabilities of all parties arising 
therefrom were governed by the laws of 
(2) in Kansas, neither spouse has 
in tort for damages against the 
other; and, therefore, (3) the action did not 
lie against the insurer in Wisconsin.” The 
case is in accord with the accepted applica- 
ti loci delicti. It is doubted that the 
court meant to imply in point (1) above 
that the interpretation of the policy (not 
involved) the of 
Kansas, contrary to lex loci contractus 


Kansas; 


an action 


on of lex 


was governed by laws 


Louisiana's Direct Action Statutes 

In 1930, Louisiana adopted a statute which 
direct 
the injured person 


amended provides for a action 
against the 
or his heirs in the parish in which the acci- 
dent in the parish in which the 
insured his domicile. 1950, the 


statute has specifically provided that it applies 


as 
insurer by 
occurs or 
has Since 
to any accident arising in Louisiana, wherever 
the policy Another 
provided that a foreign insurer, as a condition 
to a certificate of authority to do business 
in Louisiana, must to being sued 
by the injured person or his heirs in a direct 


was issued statute has 


consent 


action as provided in the direct action statute, 
was issued, provided 
Louisiana.” 


wherever the policy 
the accident occurs in 


Missouri contract. Louisiana accident. 
Louisiana forum.—In a 1936 case, the policy 
Missouri. A in- 
brought in 
named the 
The insurer resisted 


issued 
in 


passenger, 


action 


Was In 


Louisiana, an 


insured, 


jured 


Louisiana against the 
driver, and the insurer. 
the joinder on the ground that the no action 
clause of the policy was valid and enforceable 
issued 


of 


in Missouri where the policy was 
and precluded the joinder. The court 


appeal held that (1) the no action clause “ 


similar to those of the 1955 standard provisions 
which read 
“Action Against Company 


No action shall lie 
against the company unless, as a condition 
precedent thereto, the insured shall have fully 
complied with all the terms of this policy, nor 
until the amount of the insured’s obligation to 
pay shall have been finally determined either by 
judgment against the insured after actual trial 
or by written agreement of the insured, the 
claimant and the company. 

‘Any person or organization or the legal rep- 
resentative thereof who has secured such judg- 
ment or written agreement shall thereafter be 
entitled to recover under this policy to the 
extent of the insurance afforded by this policy. 
Nothing contained in this policy shall give any 
person or organization any right to join the 
company as a co-defendant in any action against 
the insured to determine the insured’s liability. 
Bankruptcy or insolvency of the insured or of 
the insured’s estate shall not relieve the com- 
pany of any of its obligations hereunder.’’ 
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ot the policy was merely a procedural and 


remedial right, not a substantive right; and 
(2) the Louisiana direct statute 1 
remedial, not affect any substantive 
rights under the policy, and would not be 
doing the 


au 


action 


le CS 


joinder 
» yy Re 


se, 
n- 


so if applied to permit 
notwithstanding the no action cl 


t ¢ 


case, of course, does not follow lex loc 
tractus 
ot 


It is based upon another principle 
conflict of that as to procedural 
and remedial matters, the law of the 
(lex fort). While the 
statute may be procedural and 
(although later to it 
substantive),” it is doubted that the policy 
It would 
far as conflict of laws is con- 
ct contractus should have gov- 
However, since, in 1950, Louisiana’s 
statute changed to 
cifically apply to all accidents in Louisiana, 
the of whether the statute 
rides the no action clause of a policy issued 
elsewhere is not, strictly 
conflict of 
brought in court 
of an accident occurring in 


laws- 
forum 
governs Louisiana 
remedial 
consider 


cases seem 


no action 
that 
cerned, lex 


clause is procedural. 
seem sO 
erned 


direct action was spe- 


question over- 


speaking, one of 
action 
the 


Louisiana 


laws where the direct 


1S 


a Louisiana on basis 


Louisiana accident. 
In the Watson case, the 
filed to be 
action Louisiana as 
required by a Louisiana statute as a condi- 


Illinois contract. 
Louisiana forum.— 
insurer, after having 


sued 


a consent 


in a direct in 
Louisiana, issued 
delivered in Illinois 
(including products lia- 
Louisiana, Mrs. Watson 
was injured by 
manufactured by 


Mrs. Watson 


action 


tion of doing business in 


in Massachusetts and 
its general liability 
bility) policy. In 
purchased, used and 
product 
Illinois. 


brought 


a hair 
the in- 
and 
against the 
a After removal 
to the United States District Court for the 
Western District of Louisiana for diversity 
of citizenship, tl 
that 
violated 
due 


waving 
sured 

husband 
surer 


her 


ill 


an in 


in Louisiana court 


le insurer moved to dismiss, 


Loui 
th 


direct 
equal protection, con 
process and full faith 
of the Constitution of 
The Supreme Court of 


contending siana’s 


Statutes 


action 
r 


tract, and 


credit the 
United the 
United States reverse da decision of the United 
States Court of Appeals for the Fifth Cir- 
cuit, had affirmed decision of tl 
district court holding 
that Louisiana’s direct action statutes were 


clauses 
States 


which a 1e 


dismissing the case, 


8 Robbins v. Short, 165 So. 512 (1936) 

'New Amsterdam Casualty Company v 
Soileau, 167 F. (2d) 767, 6 A. L. R, (2d) 128 
(CA-5, 1948): Lewis v. Manufacturers Casualty 
Insurance Company, 107 F. Supp. 465 (1952 

” Watson v. Employers Liability Assurance 
Corporation, 348 U. S. 66 (1954), rev’g 202 F. 
(2d) 407 (CA-5, 1953), which aff'd 107 F. Supp 
494 (1952). 


Conflict of Laws 


unconstitutional.’ 


no While this was a 
general liability policy, its no action clause 
Was identical with that of the standard 
le liability The case 


automobile 
is determinative of similar questions under 


provisions. 
the automobile policy, as where the policy 


t have issued Massachusetts 
an Illinois policyholder involved in an 


automobile accident 


migh been in 


to 


in Louisiana. 


Louisiana contract. Mississippi accident. 
Louisiana forum.—Another | 
involved an accident in Mississippi 
policy was issued to Burke, 


ouisiana case 
The 
who lived with 
his wife in Louisiana. The wife was injured 
while riding in an automobile owned and 
driven by Burke in Mississippi. In an ac- 
tion by Mrs. Burke against the insurer in 
under the Louisiana direct action 
statute, the court of appeal affirmed a judg- 
ment for the insurer, holding that (1) the 
law of Mississippi, where the accident took 
place, governed the liability of Burke; (2) 
in Mississippi Mrs. Burke | cause of 


had 
r husband; and (3) Louisi- 


Louisian< 


1 
I 


ir 


no 


action against he 


ana’s direct statute 1 


substantive, 


action 
and 
given 


s procedural, not 
Mrs. Burke 
Mississippi. 


gave to n 
he On 
Mrs. Burke the supreme court 
afiirmed, holding that since Mrs. Burke had 
no rights in Mississij 
Statute 
action 


rights not r in 


certiorari by 


pi, the Louisiana direct 

action conferred u 

of 

case applying /Jex 
ler | 


pon her no cause 
ri] 
nis 


loct delictt 


in Louisiana.* was another: 
with no question 
mtractus involved. 


OT lé “1 


Vct ¢ 


Louisiana contract. 
Louisiana forum.—A 
it. The policy was issued 
Louisiana. While the insured 
Was operating his automobile in Alabama, 
an ed 1 i 
the automobile, who 


Alabama accident. 
1952 case involved an 
\labama accide1 
to a citizen of 


accident occurr n which a guest in 
also 
Louisiana, was injured. The 
‘tion in the United 

Court for the Western District of Louisiana 
against the insurer under Louisiana’s direct 
action statute. T 
the case, 


direct 


was a citizen of 
guest brought 
States Distric 


an t 


al 


t 


The district court dismissed 
holding that Louisiana 
statute (2) it 
does not apply to accidents outside of Louisi- 
ana, wherever the 
the no action clause accordingly precluded 
the action. On t] the 
Fifth Circuit he case largely 


1 


(i) the 


action is 


substantive; 
suit was brought; and (3) 


appeal by le guest, 


affirmed.” 
11 Burke v. Massachusetts Bonding & Insur- 
ance Company, 209 La. 495, 24 So. (2d) 875 
(1946). 

“ Hidalgo v. Fidelity Casualty 
F. Supp. 230 (1952), aff'd, 205 F. 
1953). 


Company, 104 
(2d) 834 (CA-5, 





involved an statute, 
but seems to cast considerable doubt on the 


holding that the statute 


interpretation of the 


earlier decisions 
1s procedural. 

Illinois accident. 
Illinois 


Louisiana contract. 
Louisiana forum.—An 
volved a policy issued in Louisiana covering 
an automobile injured a 
Illinois. The injured party brought an ac 
tion against the insurer in the United States 
District Court for the Eastern District of 
Louisiana, and appealed from a judgment 
dismissing the action. The Fifth Circuit 
affirmed, holding that (1) since the “right 
[ Illinois the 


accident in 


which person in 


of action occurred in 
rights of the parties are governed by the 
laws” of Illinois; (2) since the action could 
not have been brought directly 
insurer in Illinois, it could not be so brought 
in courts sitting in Louisiana; and (3) Louisi 
ana’s direct action statute, as 
1950, applies only to accidents or 


against the 


amended in 
injuries 
: ad ‘ 

occurring in Louisiana. his case involved 
principally a 


construction of 
direct action statute. | 


Lex 


Louisiana’s 


accident. 
Mississippi 


Louisiana contract. Louisiana 
Mississippi forum.—In a 1937 
the policy was issued in Louisiana. An 
truck involved in an 
in Louisiana in which a person was injured. 
Suit for the injury Mis 
alone on 


case, 


insured was accident 
was brought in a 


sissippi court against the insuret 
the basis of Louisiana’s direct action statute 
based 

Che 
Mississippi court affirmed a dismissal, hold 
ing that (1) under Louisiana law, its direct 
action statute was procedural and remedial 
only, and substantive right; 
and (2) it had no extraterritorial effect in 
Mississippi.“ The case applied lex fori, but 
primarily a construction of the 


Chere was a demurrer by the insuret 


on the no action clause of the policy 


conferred no 


involved 


45 


Louisiana statute 


Louisiana contract. Louisiana accident. 
Texas forum.—The insurer issued its policy 
in Louisiana to a 
whose automobile 
dent in Louisiana. 


resident of Louisiana 
was involved in an acci- 
Actions by two injured 
against the insurer were removed 
to the United States District Court for the 
Northern District of Texas. The Fifth Cir- 
cuit affirmed a dismissal, holding that (1) 
direct statute pro- 
cedural rather than substantive, (2) there- 


persons 


Louisiana’s action was 


% Weingartner v. Fidelity Mutual Insurance 
Company, 205 F. (2d) 833 (CA-5, 1953) 

“ McArthur v. Maryland Casualty Company, 
184 Miss. 663, 186 So. 305, 120 A. L. R. 846 
(1938) 


fore the statute did not apply to an action 
lexas but rather the rule of the 
and (3) policy 

action 
judgment 
insured were permissible in Texas.’ 


brought in 


forum (Texas) governed, 


provisions denying a direct against 


against the 
Lex fort. 


the insurer betore 


Louisiana contract. Louisiana accident. 
New York forum.—In the first of two very 
important New York 
insurer was organized under the 


cases involving a 
forum, the 
laws of Maryland and authorized to do busi- 
New York As a 
to its authority in Louisiana, it 
to be sued in 
provided the 
This 
Louisiana direct action stat- 
direct 


ness in Louisiana and 
condition 
filed in 


the state in a 


Louisiana a consent 


direct action 


accident occurred in Louisiana was 


pursuant to the 


utes which provided for such action 


parish where the accident occurred 


In the 


or in the parish in which the insured was 


domiciled 

Che insurer issued its comprehensive au- 
liability policy to the “State of 
and/o1 State Univer 
owned by 


tomobile 
Louisiana Louisiana 


sity” covering a motor vehicle 


the university. Morton, 
Ivn, New York, 


versity, sustained pe 


a resident of Brook- 
and a student at the uni- 
injuries in an 
Natchitoches in 
riding as a 
the university’s motor vehicle. Morton brought 
insurer in the New 
York Supreme Court, King’s County, New 
York. The appellate division 
special term’s denial of the insurer’s motion 
for summary judgment and granted the 
motion for summary judgment, The 
held that (1) the Louisiana statute 
a substantive right to direct action; (2) the 
right 


rsonal 
accident n the parish oft 


Louisiana while passenger in 


an action against the 


revers¢ d the 


court 
created 
actions asserted in 


was restricted to 


the parish in which the accident occurred or 
in Which the insured had his domicile, and 
did not asserted outside 
consent filed by the 
the statute and 
sued in the State 

right of 
Louisiana 


extend to actions 


te 
of Louisiana; (3) the 
{ 


insurer followed was re- 
stricted to a consent to be 
(4) the 


conterred by the 


of Louisiana; and direct 


action Statute 
public policy of 


placed 


was objectionable to the 
New York 


portance 


vhich (a) “great im- 
on the necessity of keeping 
inkling that the defendant 
167 of the 


prescribed the 


from a jury iny 


is insured” and (b) by Section 


York 


conditions 


a 
New Insurance Law 


under which an action against 


“It is to be noted that later cases seem to 
hold that the statute is substantive rather than 
procedural. See the cases cited in footnote 39 

* Wells v. American Employers’ Insurance 
Company, 132 F. (2d) 316 (CCA-5, 1942), aff'g 
sub. nom. Weils v. Irwin, 43 F. Supp. 212 
(1942) 
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the insurer could be maintained after judg- 
ment against the insured.” Lex The 
decision The dissenting 


tori 
was three to two. 
judges thought that the right of direct ac- 
tion was substantive but that the prescrip- 
tion of the parish in which the action must 
be brought was procedural. The case is now 


before New York’s Court of Appeals. 


York 
the insurer, a Missouri corporation 
licensed to do 
New 
citizen of Louisiana 
bile injured 
was an incompetent 


In the other case involving a New 
forum,” 
Louisiana and 
liability policy to a 
The insured’s automo- 
Collins 
He and his committee 
Virginia. Collins’ commit- 
tee brought an action against the insurer 
in the United States District Court for the 
Southern District of New York. Collins’ 
committee moved for discovery and inspec- 
The insurer moved to 

The district court denied the motion 


business in 
York, issued its 


Collins in Louisiana. 


were citizens of 


tion dismiss the 
action 
and inspection, and granted 


dismiss the 


tor discovery 
the motion to action, stating 
that (1) it that the purpose in 


bringing the suit in that court was “to ob- 


gathered 


tain the benefit of reputed largesse of New 
York City juries;” (2) Collins’ 
in pressing the claim in that court, was ag 


committee, 


gravating the “mounting mischief inflicted on 
judicial unjus 
tifiable continuance of diversity jurisdictior 2 


the federal system by the 


(3) “this action against an insurer based on 
the alleged liability of the insured is brought 
in a court which regards the mention of the 
fact that an alleged tortfeasor has liability 
insurance as sufficient grounds for a mis- 
trial;” and (4) the case should be 

under the principle of forum non « 


dismissed 

nventens 
since (a) the court was remote from the 
scene of the accident, (b) its trial calendar 
duty should 


imposed upon the people of a 


vas 3% vears behind, (c) jury 


not be com- 
munity which has no relation to the litiga 
tion, (d) 


ocal controversies decided at home 


there is a local interest in having 
and (e) 


having the 
that 1s 
must 


here is an appropriateness in 
trial of a diversity 
at home with the 
rather than having a court 


case in a torum 


state law whicl 
yovern the case 
in some other forum untangle problems in 


0 


conflict of laws, and in law foreign to itself.’ 


the Sec 


ond Circuit reversed and remanded, holding 


On appeal by Collins’ committee, 


Morton v. Maryland Casualty Company, 6 
Automobile Cases (2d) 10, 1 App. Div. (2d) 116, 
124. 148 N. Y. S. (2d) 524, 531 (1955) 

‘8 See footnote 1 

” The quotation was from the concurring 
opinion of Justice Frankfurter in Lumbermen’s 
Vutual Casualty Company v. Elbert, 348 U. S 
18, 54 (1954) 


Conflict of Laws 


that (1) the application of the doctrine of 
forum non conventens to dismiss the case was 
erroneous, since if the forum is found to be 
inconvenient, the transfer, not 
dismissal; (2) on remand the issue of trans- 


ler tor non onventens 


remedy is 


faced di- 
have often 
questioned reliance upon the fact of locally 
dockets as a 
an order of transfer;” 


might be 
rectly, but noting that “we 
ground for 
(3) the forum makes 
its own determination whether foreign law 
is substantive or procedural; (4) the right 
created by the Louisiana statute is substan- 
tive rather than procedural; (5) in “view 
of New York’s enlightened attitude toward 
the employment of local policy as a bar to 
foreign claims and the unsettled 
New York law regard to insurance 
companies as third-party defendants, the 
application ot the Louisiana statute is not 
prohibited by New York public 
(6) “if it were so barred in fact, a real 
problem of Full Faith and Credit might be 
raised;” and (7) the provision of the Louisi- 
ana statute with 


congested proper 


state of 
with 


policy . 


regard to the 
which the action against the 


parish in 
insurer might 
Statute to ac- 
tions brought within the state of Louisiana, 
but that the ‘more 
peared to be “that 
ments of place 


be brought does not limit the 
reasonable view” ap- 
there are but require- 
of suit which do not carry 
beyond the limits of a Louisiana forum.” ™ 
contractus. Strangely, the Second 
mention of *the Morton 
the appellate division six 


; ; 
Lex loci 
Circuit made no 


case, decided by 


weeks earlier, in which this same statute 


was held by the second highest court of 
New York to be against the 
of New 


lirect 


public policy 
York insofar as it might authorize 
be brought in New York. 


actions to 


Che insurer petitioned the Supreme Court 
of the United States for a writ of certiorari. 
\t this stage, the insurance industry as such 
entered the picture, 
fle a brief amicus 
the industry 
stated the 


tremendous 


moving for 
curiae 


leave to 
The brief which 
proposed to file 


reasons 


succinctly 
why the question is of 
importance to the insurance 
industry and its policyholders, pointing out 
that if the decision of the Sec- 
stood, involved in 
accidents in Louisiana and Wisconsin, which 


direct 


the certainty 


ond Circuit claimants 


action statutes and relatively 


vill migrate “to the federal 
” Collins v. American Automobile 
Company, 128 F. Supp. 228 (1955) 
1 Collins v. American 
Company, 230 F 
dism'd, 352 U.S 


Insurance 


Automobile 
(2d) 416 (CA-2. 
802 (1956) 


insurance 
1956), cert 





courts in large metropolitan centers where 


juries are more open-handed in making 
awards” any time the insurer which issued 
the policy is licensed in New York or II- 
linois, or any other state where juries are 
to high Shortly after the 
industry’s brief in support of its 
for leave to file a brief was filed in the 


Supreme Court of the United States, Col 


prone verdicts.’ 


motion 


lins’ committee moved to dismiss the action. 


That appeared to have made the question 
The Supreme Court dismissed the 


Rule 


moot 
he basis of 


Procedure 


petition tor certiorari on t 
60 of the Federal Rules of Civil 
The result is that the 
of the Second Circuit 
portunity for direct 


unfortunate decision 
with no op 


Chis un 


stands 
challenge. 
finished drama emphasizes the importance 
of the forthcoming ruling of the New York 
Morton case.” An 
York Court of Ap 
nullify the Second 


Court of Appeals in the 
affirmance by the New 
virtually 
opinion in the Collins 
diversity 
attempt 


pe als would 


Circuit's case, since 
the latter, 


necessarily an 


jurisdiction, 


New 


based Ol 
was to apply 


York law. 


Wisconsin's Direct Action Statutes 


For many vears Wisconsin has had two 
statutes which pertain to direct action against 
Section 85.93 has held to 


direct ac 


insurers.” been 


be substantive but not to permit 
tion in the face of a no action clause,” whil 
Section 260.11 has held to be proce 


dural ® and to permit direct action notwith 


bee n 


standing the no action clause.* 


accident. 
case, an im 


Wisconsin 
1936 


Illinois contract. 
Wisconsin forum.—In a 


Brief by Watters & Donavan, of New York 
attorneys for the Association of Casualty and 
Surety Companies and the National Association 
of Independent Insurers, and Wicker, Baker & 
Shuford, of Richmond, attorneys for the Amer 
ican Mutual Alliance 

See footnote 47 

* 1955 Wisconsin Statutes, Sec. 85.93 

Any bond or policy of insurance covering 
liability to others by reason of the operation of 
a motor vehicle shall be deemed and construed 
to contain the following conditions That the 
insurer shall be liable to the persons entitled to 
recover for the death of any person, or for 
injury to person or property irrespective of 
whether such liability be in praesenti or contin- 
gent and to become fixed or certain by final 
judgment against the insured, when caused by 
the negligent operation, maintenance, use or 
defective construction of the vehicle described 
therein, such liability not to exceed the amount 
named in said bond or policy 

1955 Wisconsin Statutes, Sec 
in part as follows: 

“In any action for damages caused by the 
negligent operation, management or control of 
a motor vehicle, any insurer of motor vehicles, 
which has an interest in the outcome of such 
controversy adverse to the plaintiff or any of 


696 


260.11(1), reads 


surer had issued its policy in Illinois to a 
resident of Illinois covering an automobile 
which was kept, licensed and usually oper 
ated in Illinois. A person injured by the 
automobile in an Wisconsin 
brought an action in Wisconsin against the 
driver and the After the trial court 
overruled the insurer’s plea in abatement, 


accident in 


imsuret 


which based on the no action clause 


of the 
verdict 


Was 
judgment was entered on a 
against both defendants. The su- 
preme court reversed, holding that (1) Sec- 
tion 260.11 did not apply to a policy issued 
Illinois 


which 


policy, 


resident, and (2) 
valid in 
pre- 


in Illinois to an 


the no action clause, was 


Illinois, applied to this accident and 


joinder of or an action against the 
judgment 


insured.” Les loci contractus. 


cluded 


insurer until after a against the 


Missouri contract. Wisconsin accident. 
Wisconsin forum.—The insurer, a Missouri 
corporation not 
Wisconsin, 


and 


licensed to do business in 


executed in Kansas City, Mis- 
issued in Kansas its policy to 


had its 


souri, 
company which place of 


Wisconsin \ 


automobile 


a taxicab 
injured 
collision in Wisconsin 


business in person 
Ith an 
against the insurer in the 
tor the West 
Wiscon 


district court 


ht an action 
United States District Court 
rn District of Wisconsin under 
The 


motion to 


broug 


sin’s direct action statute. 
insurer’s dismiss, 
Wisconsin law the no 


of the policy, good in Missouri 


granted the 
that 


action clause 


holding under 


vhere the contract was executed, was good 
in Wisconsin in the face of Waisconsin’s 
statute Che court distin- 
which had upheld 


action 


guished the Watson case,” 


direct 


the parties to such controversy, or which by 
its policy of insurance assumes or reserves the 
right to control the prosecution, defense or 
settlement of the claim or action of the plain 
tiff or any of the parties to such claim or 
action, or which by its policy agrees to prose 
cute or defend the action brought by the plain 
tiff or any of the parties to such action, or 
agrees to engage counsel to prosecute or defend 
said action, or agrees to pay the costs of such 
litigation, is by this section made a _ proper 
party defendant in any action brought by plain 
tiff on account of any claim against the in- 
sured.”’ 

» Bergstein v 
572 (1930) 

* Oertel v. Fidelity & Casualty Company, 214 
Wis. 68, 251 N. W. 465 (1933) 

* Lang v. Baumann, 213 Wis. 258, 251 N. W 
161 (1933). ; 

8 Byerly v. Thorpe, 221 Wis. 28, 265 N. W 
76 (1936). Accord, Kilcoyne v. Trausch, 222 Wis. 
528, 269 N. W. 276 (1936); Ritterbusch v. Sex- 
mith, 256 Wis. 507, 41 N. W. (2d) 611, 16 
A. L. R. (2d) 873 (1950). 

” Klabacka v. Midwestern Mutual Automobile 
Insurance Company, 146 F. Supp. 243 (1956). 

” Case cited at footnote 40 


233 N. W 


Popkin, 202 Wis. 625 
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direct action 
that the Louisiana 


direct action statute “completely abrogated” 


the validity of Louisiana’s 


statute,” on the ground 


the no action clause. 


lhe real distinction seems to be that the 
Louisiana statute purports to apply to poli- 
wherever issued if the accident occurs 
in Louisiana, whereas the Wisconsin 
has held that the Wisconsin statute 
not apply to policies issued outside of Wis- 
part of the 
holding has 
statute 


c1es 
court 


does 


reason for 
been a that 
be unconstitu- 
That fear was removed by the Wat- 
son decision. On the other 
Wisconsin’s 


Watson case, it 


consin Of course, 


Wisconsin’s feat 
otherwise the would 
tional. 
hand, if the 
statute 


is to 


construction of 
be changed because of the 
seems proper that the change be made by 
the Wisconsin establishes the 


court which 


Wisconsin law, not by a federal court, the 


duty of which in diversity cases is to folloz 
state law. This case applied Jer loci con 
tractus, but it 
problem as to where the place of the con- 
The opinion stated that the policy 
“executed” in 
tiated 
treated Missouri’s law 


involved an unconsidered 
tract is 


was Missouri but was “nego- 


and issued” in Kansas. The opinion 
as the law to be con 
Wisconsin’s. Possibly, how- 
contract Kansas 


ot the policy 


trasted with 


ever, the was “made” in 


since the place of “delivery” 
is usually considered the place of contract- 
ing. The point is unimportant here because 
like Missouri, 


no action 


Kansas, recognizes the effect 
of the 


actions 


clause in inhibiting direct 


against insurers.” 


Wisconsin accident. 
Illinois insurer, not 


Illinois contract. 
Wisconsin forum.—An 
licensed in Wisconsin, issued its policy in 
Illinois 


Illinois to Carpenter, a resident of 


who was involved in an automobile collision 
in Wisconsin Perlick’s 
Carpenter’s wife, Perlick and Perlick’s wife 
the latter fatally. The claim 
of Carpenter’s wife was settled by the lia- 
bility insure Perlick’s automobile. 
Perlick brought an Wisconsin 
against Carpenter and his Illinois insurer. 


with automobile. 


vere injured, 


covering 


action in 


lhe liability insurer of Perlick’s car brought 
an action in Wisconsin 
Illinois insuret 


against Carpenter 
for contribution. In 
the Illinois insurer pleaded 


and his 
the Perlick case, 

abatement its no action clause, and in the 
action for contribution it pleaded in bar an 
exclusion in its policy for injuries sustained 


* Cited at footnote 36. 
Lang v. Underwriters at Lloyd’s, 1! 
314, 139 Pac. (2d) 414 (1943). 
68 256 Wis. 507, 41 N. W. (2d) 611, 16 A. L. R. 
(2d) 873 (1950) 
™ 348 U. S. 66 (1954). See footnote 40 


Conflict of Laws 


by any member of the immediate family of 
the insured. The supreme court held that 
(1) while the no action clause violated Wis- 
consin’s Section 260.11(1) and the 
hold exclusion” was prohibited by Wisconsin’s 
Section 204.34(2), both were valid in Illinois; 
(2) the court having held in Ritterbusch v 
Sexmith™ that 
the state in which the 
valid in Wisconsin, it would “assume for 
that in the f 
waiver or estoppel, both of the policy provi- 
would be 
“certain constitutional doubts 
Ritterbusch 
been removed” by the 
and (4) the policy pro- 
waived here by the Illinois 


“house- 


a no action clause, valid in 
policy is issued, is 


present purposes absence of a 


sions now before us effective in 
this state;” (3) 
heavily in the 


which weighed 


decision have since 
Watson decision; ™ 
visions were 


insurer's filing of a power of attorney and 
resolution subjecting its policy to the policy 
requirements of the Wisconsin financial re- 
sponsibility law, and by making an SR-21 
that 


was in effect on the 


filing after the collision giving notice 
its “automobile policy” 
date of the accident.” Lex loci 


Wisconsin contract. Indiana accident. 
Wisconsin forum.—The policy 
in Wisconsin to a 
resident of Wisconsin but who later moved 
\ resident of New York 


insured auto- 


contractus. 


was issued 


person who was then a 


to Pennsylvania 
was injured in Indiana by the 
mobile, and brought an action in Wisconsin 
No service 


against the insured and insurer. 
[ insured. 


of process was obtained on the 
The supreme court affirmed orders sustain- 
demurrer to the pleas in 
abatement relied on the no 


clause, holding that (1) Section 260.11 per- 


ing a insurer’s 


which action 


mitted the joinder; (2) the matter of joinder 
was procedural, as to which the law of the 
forum governed; (3) the statute as so ap- 
plied was not unconstitutional; and (4) the 
insured was not a necessary since the 
Statute 

tained against the insurer as the 
fendant.” As respects conflict of laws, the 
case relied upon the principle that the law 
of the forum 
(lex fort). It possibly could have also relied 


party 


permitted the action to be main- 


sole de- 


governs matters procedural 


upon lex loct contractus, since the policy was 
issued in Wisconsin. The United States 
District Court for the Eastern District of 
Wisconsin this in Gandall 
v. Riedel. 

Wisconsin contract. 
Michigan forum.—The 

®% Perlick v. Country Mutual Casualty Com- 
pany, 274 Wis. 558, 80 N. W. (2d) 921 (1957). 

% Oertel v. Fidelity & Casualty Company, 
cited at footnote 56. 

* 133 F. Supp. 28 (1955) 


followed ruling 
Wisconsin accident. 


insurer issued its 





policy to a cab company in Wisconsin. A 
Michigan resident was injured while riding 
in an insured cab in an accident in Wiscon- 
and Michigan 
Che insurer made 


sin, brought an action in 
against the insurer alone 
motion to dis 


a special appearance and a 


miss, challenging the jurisdiction of the 


court. The supreme court affirmed a judg 
ment dismissing the action, holding that (1) 
the injured could action in 
Wisconsin under the direct statute 
there, (2) the direct action was prohibited 
by statute in Michigan therefore, (3) 
Michigan, 


prosecute the 
action 


~ ond. 
Was against the public policy of 
whether the Wisconsin statute 
Lex fort 


was proced- 
ural or substantive.” 


Wisconsin contract. Wisconsin accident. 
Minnesota forum.—The policy was issued in 
Wisconsin. A person injured by the insured 
Wisconsin 


insure! In 


automobile in an accident in 


brought an action against the 


Minnesota. The supreme -court affirmed an 


sustaining the insurer’s demurrer, 
(1) the court of the forum de- 


whether a question 1s of 


order 
holding that 
termines given 
substance or of remedy; (2) joinder of par- 
ties relates to the remedy and the law ot 
the torum governs; (3) Wisconsin had con 
strued its Section 85.93” as substantive but 
as not permitting direct actions against in- 
surers, and its Section 260.11(1)" as permit- 
ting direct actions against insurers but as 
procedural, not substantive; and (4) there 
fore the operation of Section 260.11(1) is 


confined to Wisconsin.” Lex fort 


Wisconsin contract. Wisconsin accident. 
Illinois forum.—The insurer issued its policy 
in Wisconsin to a Wisconsin 
While a resident of Wisconsin 
the corporation’s automobile in Wisconsin, 
it injured a Che in 
jured party brought an action in the United 
States District Court for the Northern Dis- 


trict of the driver, the cor 


corporation, 
was driving 


resident of Illinois 


Illinois against 


poration and the insurer, the latter under 
Wisconsin’s direct action statutes. The dis 
trict court overruled the insurer’s motion 
to dismiss, holding that (1) the Wisconsin 
substantive right 
the insurer and (2) the joinder of the in- 
sure! proper The court 
the principles of lex loci contractus and lex 


statutes create a against 


was disregarded 
fort in deterence to its 
ot the statute 
with the Wisconsin cases holding that Wis 
consin’s Section 260.11 (which Wisconsin 
holds to permit joinder) is procedural, but 
held Section 85.93 © (which Wisconsin holds 
to be 
and to permit joinder in Illinois. The court 
further cited an Minnesota 
which was not in point, but overlooked the 


own interpretation 


The court seemed to agree 


does not permit joinder) substantive 


Cal lier 


Case 


which was contrary to 
The court 


later Anderson case “ 
the holding in 
on the Collins decision but failed to men- 
tion Morton settled 
without appeal, with the result that this un 
fortunate decision is (like Collins) free from 
direct challenge. 
implications of the Collins decision as brought 
forth in the briet ” of that 
case, where the prediction was made that 


this case. relied 


Che insures this case 


Reference is made to the 
amict curiae in 


Collins would encourage claimants in Wis- 
consin accidents as well as those in Louisi 
ana accidents to seek the largesse of juries 
in New York and Illinois. This threat has 
now been accomplished. In spite of the fact 
that Wisconsin holds its Section 85.93 as 
not permitting joinder in Wisconsin in the 
face of a no action clause, the United States 
District Court for the Northern District of 
that it does permit joinder 


Illinois says 


in Illinois 
If the New York Court of Appeals affirms,” 
New York. It 


hoped that another similar case soot 


Vorton may offset Collins in 
is to be 
will give the Seventh Circuit an opportunity 


Torcazo [The End] 


to nullify 


Payments to American families from their life policies totaled 
$4,371,100,000 in the first eight months of 1957, or $498,500,000 
more than in the like period of 1956.—Institute of Life Insurance. 


* 3 Michigan Laws, Sec 12460 
(1929) 

® Lieberthal v. Glen Falls 
pany, 316 Mich. 37, 24 N. W 

” Wisconsin Statutes, Sec 
54 

t Wisconsin 
note 54 

Anderson v. State 

Insurance Company, 222 
(2d) 836 (1946) 

* Torcazo v. Statema, 141 F 


Compiled 


Indemnity Com- 
(2d) 547 (1946) 
85.93. See footnote 
Statutes, Sec. 260.11. See foot 
Farm Mutual Automobile 
Minn, 428, 24 N. W 


Supp. 769 (1956) 
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‘Wisconsin Statutes, Sec. 260.11. See foot- 
note 54 

Wisconsin Statutes, Sec 
54 

76 Case cited at footnote 72 

7 Collins v, American Automobile Insurance 
Company, cited at footnotes 50 and 51. 

7% Morton wv. Maryland Casualty 
cited at footnote 47 

** See footnote 52 

* Editor's note: According to our most recent 
information the Morton case will come up for 


hearing in the fall term 


I L J— November, 1957 


85.93. See footnote 
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‘,OLORADO — Compensation due a 

4 claimant under the workmen’s compen- 
sation act may not be withheld merely be- 
cause he has been paid his regular wage by 
his employer during the period for which 
compensation was due.—TJhe chairman of 
the Industrial Commission of Colorado re 


commis 


quested an opinion on whether the 


sion or a referee thereof has the authorit) 


minder tl Colorado workmen’s compensa 


ict 1) withhold payment of com 
pensation to an employee otherwise entitled 


rdet 


compensation directly 


thereto or (2) payment sucl 


his emplovet I erely 
because the employer has continued the pay 
ment of the employee’s regular wages dut 
ng the compensation period 


Che Attorney General stated that 1 


where in the workmen’s 


~+ 


‘Compensation ac 
s the commission or its reterees given the 


power to do either of the above-mentioned 


acts 


According t he wrney General, the 
court in Sechler v. Pastore, 103 Colo. 139, 84 
Pac. (2d) 61, held that the primary purpose 
workmen's 


expeditiously provide an award ot 


is to 


of the compensation act 


con pensa 


against 


tion in favor of an injured employee 


all persons who may be liable therefor. To 


deny the payment of compensation to an 


injured employee because of a factor not 


named in the act 


included within those as 
being material to such payment and to direct 
the payment ot 


compensation to his em- 
only 


authorization 


to the 


ployer not finds no 

the law but also is clearly contrary 

general purpose of the statute 
While the commission stated that Pacific 


mployers Insurance ( mpany 7 Industrial 
Commussion, 127 Colo. 400, 257 Pac. (2d) 
404, justifies the conclusion that acceptance 


of a salary by an employee during the period 


Attorneys General 


a workmen’s compensatior 
employee to lose 


benefits for 


causes tne 
orkmen’s compensation 
l, the Attorney 


was specifically limited 


(;,eneral gave no 
the cz It 
whether a certain claim 


barred by a statute of limitations con- 


ra conside ratior ol 
he compensation act that requires 
hled within six months after 
vides that it should not 

who has already been 
compensation. The issue in that case 
iethe 


r of limitations should 
while 1 he present c¢ 


a statu 
mtroversy 
com 


are concerne? denial of 


pensation to an empiroyee 


lheretore, the Attorney General con- 
cluded that the ind 


not withhold compen 


ustrial commission could 
due a claimant 


merely because he paid his regular 


y 


Opinion of the Colo- 
ptember 13, 1957 


Wage by his employer 


rado Attorney General, S¢« 


ORTH CAROLINA—A certificate of 

insurance, which every owner of a 
motor vehicle is required to show at the 
time of registration, must be presented for 
each registration year after the initial pre- 
sentation.—|n : posed 
by the Commissioner of Motor Vehicles on 
1957 North 


requires certificates 


answer to a jue stion 
whether Chapter 1393 of the 
Carolina Session Laws 
of insurance to be shown on each registra- 
Attorney 


e alhrmative 


tion vear, the General answered 


t 
} 


1 


Section 1 of Chapter 1393 states 


“No self-propelled motor vehicle shall be 


registered in this State unless the owner at 
istration shows 
financial Proof of 
responsibility shall be evidenced by a certi- 


certincate of a 


the time of reg 
responsibility 


proof ot 
financial 


ncate Of imsurance ra 
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financial security bond or a financial security 


deposit or by qualification as a self-insurer 


The commissioner had advanced the proposi- 
tion that 
was on 


certificate of 
would be no need to 
The Attorney 
General stated that there was no provision 


once the 
file, 
present the certificate again. 


insurance 
there 


in the act for showing proof of coverage 
other than that provided for in 
1393. He concluded that the act 
authorize the 


Chapter 
does not 
formulate 
rules and regulations by which the certifi- 
cates of insurance furnished initially would 


commissioner to 


be accepted as a showing of proof of finan- 
cial responsibility 
tion 


for subsequent registra- 
Opinion of the North Carolina 
Attorney General, August 5, 1957. 


years.- 


;r EXAS—tThe value of real estate neces- 
sary to secure first-lien loans made by 
life insurers must not be less than 140 per 
cent of the amount of the loans.—Section 2 
of Article 3.39 of the Texas Insurance Code 
provides as follows: 


“It [a domestic life insurer] may also 
make loans upon first liens upon real estate, 
the title to which is valid and the value of 
which is forty per cent (40%) than 


the amount loaned thereon 


more 


The Commissioner of Insurance presented 
the question of whether such language 
should be construed literally, thereby fixing 
the required value of the real estate to be 
140 per cent of the amount of the loan, or 
whether it should be construed as meaning 
that the amount of the loan must not exceed 
60 per cent of the value of such realty. 


The issue arose from the legislative his- 
tory of Section 2 and an earlier Attorney 
General’s opinion. In the previous opinion 
(rendered in 1931) the Attorney General 
stated, in his construction of the former 
statute, that it is apparent the legislature 
intended to raise the per cent which might 
be loaned on real estate from 50 to 60 per 
cent. 


The present Attorney General overruled 
this previous ruling. He noted that the basic 
premise of the former opinion, which held 
that “double the amount thereon,” 
“fifty per cent in amount 
loaned” and “fifty per cent of the value of 
the property” are equivalents, was incorrect. 
If the amount of the loan was $1,000, 
double the amount loaned would be $2,000; 
if the amount loaned may not exceed 50 
per cent of the real estate, then the real 
estate must be equal to $2,000. However, 50 


700 


loaned 
excess of the 


excess of the amount loaned 
$1,500. He that 
result was not intended by the present legis 


lation. 


Che 


present act 


per cent in 


would be stated such a 


that the 
a clear 


General declared 
itself 
and concise formula for the valuation of the 
amount to be loaned. He that 


the value of realty securing first-lien loans 


Attorney 
read by furnishes 
concluded 


may not be less than 140 per cent of the amount 
that is loaned thereon.—Opinion of the 
Texas Attorney General, September 23, 1957. 


\ ] ASHINGTON—A school district of 

the first class is not required to ad- 
vertise for bids in purchasing a contract of 
public liability or fire insurance, although 
the anticipated premiums may _ exceed 
$1,000.—In a letter from the prosecuting 
attorney of King County, an opinion of the 
Attorney 
tions 


General was requested on ques- 
relating to the method 
school district to purchase insurance. 


used by a 
The 
first question asked was whether a school 
district of the first class must advertise for 
bids in purchasing liability or fire insurance 
where the anticipated premiums are in ex 
$1,000. While a district is 
required by statute to advertise for bids in 
certain where $1,000 or more is in- 
volved, the Attorney General stated that the 
statutory coverage did not include insurance 
Statutory “furni- 
ture, supplies, building, improvements, or 


cess of school 


cases 


provisions pertaining to 
repairs” could not, according to the Attorney 


General, be construed so as to include 


insurance. 


The second query made by the prosecuting 
attorney was whether the board of a school 
district may legally waive the requirement 
that the bidder designate the insurance com- 
panies providing the coverage and the board 
award the contract to the apparent low 
bidder. In the Attorney General’s view, the 
board may waive the above requirements 
since it could properly secure the coverage 
it required by any recognized method of 
purchasing such insurance. 


A board may adopt a procedure whereby 
it reserves the right to reject any bids and 
to waive any formalities. Such a procedure 
gives a board a wide latitude in exercising 
its discretion in awarding a contract with 
the result of 
taxpayers. The Attorney General found such 


substantial savings for the 
a procedure to be proper as long as the 
board is acting in good faith—Opinion of 
the Washington Attorney General, August 28, 
1957. 
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News and Opinions 


Supreme Court Affirms Decision 
on Antitrust Law Violation 

The United 
afirmed the decision that the New Orleans 
Insurance Exchange (an agents’ local board 
Anti-Trust 


monopolizing the fire and casualty in 


States Supreme Court has 


violated the Sherman 


business in the New Orleans area. 


antitrust action against the association 
some 130 stock insurance agencies was take 
“boycott, coercion or 


Public 


under the so-called 


intimidation” clause of Law 15 


The Supreme Court affirmed a trial court's 
rulings that (1) the bylaws of an association 
of insurance agents and brokers which re- 
quired the association’s members to boycott 
any stock company that plants through any 


boycott any 


except association agents, to 
stock company which sells directly to the 
public, to boycott mutual companies irrespec 
tive of 


sold, and to boycott nonmember agencies 


how or by whom the insurance is 
so that the facilities of companies planting 
exclusively through association outlets are 
denied such agents constituted violations of 
Sections 1 and 2 of the Sherman Anti 

Act: (2) the insurance, 
conducted 


Trust 


} 


business of when 


across state lines, is interstate 
commerce; and (3) the McCarran-Ferguson 
Act (Public Law 15) render the 
Sherman Anti-Trust Act inapplicable to any 


agreement to boycott, coerce or intimidate, 


does not 


or act of boycotting, coercing or intimidat- 
ing.—New Insurance Exchange 7 
U. S. United States Supreme Court. Octo 
ber 28, 1957. 1957 CCH Trane Cases § 68,840 


Orleans 


FTC Has Power to Inspect 
Insurer's Advertising Records 
The 


may 


Federal Trade Commission (FTC) 
inspect the advertising records of an 


The Coverage 


nsurance company, according to a United 
States Supreme Court decision reversing a 
Ninth Circuit opinion. (Federal Trade Com- 
. Crafts, October 14, 1957, 
The 


ntion that 


v. James I 
TRADE ( 
the FT 


possesses ower tT ubpoen an in- 


ASES {7 68,830.) 


’’s advertising record he question 


of the FTC’s jurisdiction over insurance ad- 
vertising is not resolved by this opinion. 
It is reported that the 

Fund Indemnity Compan may 


rehearing on the Supreme Court’s ruling 


(Fireman’s 


insurer 


request a 


The Ninth Circuit (which was reversed 


by the Supreme Court) had reversed a lower 


court’s order enforcing a subpoena duces 


} 


issued by the FTC in a false adver- 


tecum, 
tising proceeding against the insurer, on the 
tl | The 


ground that the order 


order required the production of all books, 


was too broad. 
papers and records of the insurer, including 
| relating 1 the insurer’s intrastate 


Ninth held that the 


phraseology of the subpoena was such that 


TNose 


business. The Circuit 


there were no means of separating the items, 
if any, over which the FTC had jurisdiction 


} 


those which Congress had explicitly 


cas 


trom 


denied authority to the 


The Supreme Court did not give any rea- 
decision, but it did cite the 
Endicott Johnson Cor- 
S. 501, and 


ynpany v. Wal 
pany 


sons for its 
following two cases: 
poration et al. v. Perkins, 317 U 
Oklahoma Press Publishing ( 


ing, 327 U. S. 186 


Variable Annuity Decision 
Appealed by SEC 


The Securities and Exchange Commission 
(SEC) announced that it has appealed the 
decision holding that variable annuity insurers 
to regulation by the SEC 


being 


are not subject 


The decision appealed was recently 
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PERSONS AND EVENTS 


The 1957 regular meeting of the Na- 
tional Association of Insurance Commis- 
sioners will be held December 2-6 at the 
Commodore Hotel, New York City 

The Eastern Underwriters 
will hold its annual meeting 
11 at the Commodore Hotel, New 


Association 
December 
York 

The newly elected officers of The Na 
tional Life Underwriters 
are as follows: Albert C. Adams, presi- 
dent; Oren D. Pritchard, vice president; 
William S. Hendley, Jr., secretary. J. 
Hicks Baldwin was re-elected treasurer. 

Claude P. Coates was elevated to the 
presidency of the National Association of 
Mutual Insurance Agents at the associa- 
tion’s annual meeting. Henry D. Bean 
was elected first vice president Other 


Association of 


handed down by the United States District 
Court for the District of Columbia (see the 
discussion in this department of last month’s 
JourNAL). The appeal will permit the United 
States Court of Appeals for the District ot 
Columbia to rule on the applicability of the 
Securities Act and the Investment Company 


Act to variable annuity contracts. 


Multiple Line Underwriting 
Subject of Analysis 


Multiple line underwriting can be made 
a stabilizing force for insurers as 
diversification has for industry and 
commerce, according to William H. Rodda, 
secretary of the 
Rating Bureau. 


as great 


been 


ransportation Insurance 
Mr. Rodda spoke on “Mul- 
tiple Line Underwriting Headaches” at the 
City Fire Conference of the National Asso- 
Mutual Insurance 
His remarks follow 


ciation of Companies. 

“Multiple line underwriting can do for 
the insurance business diversification 
The 
line factory and store rapidly are 
becoming Amnierican 


what 
has done for commerce and industry. 
single 
rare in business. In- 
dustry today shows such combinations as a 
company that is a 
turer of chemicals; 


camera large manufac- 
a company whose prin- 
cipal business for many years was explosives 
that is now principally a chemical and tex- 
tile manufacturer; another company that 
manufacturers typewriters, electric shavers, 
and operates a tremendous computer busi- 
that owns a cement 


ness; a steel company 
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elected vice presidents are A. H, Field, 
John C, Parsons, Ralph A. McCool and 
John Keyser. The new secretary is W. 
Frank Wood, and Henry E. Uhler is 
the new treasurer. 

The Actuaries elected 
Henry F. Rood as its president. Newly 
elected as vice presidents of the society 
are James E. Hoskins, Norman M. 
Hughes and Arthur Pedoe. Dennis N. 
Warthers continues in vice 
president. 


Society of 


office as a 


The National Association of Casualty 
and announced the 
election of the following offic Robert 
Z. Alexander, president; Beverly H. 
Mercer, vice president; and J. Dewey 
Dorsett, secretary-treasurer. 


Surety Executives 


and another company that among 
its vast operations makes tooth powder and 


company; 


operates a radio station. The dry goods 


store of yesterday is a department store today. 


“Insurance company executives when con- 
sidering the purchase of industrial stocks 
or bonds believe that an important factor in 
the stability of an industrial concern is 
diversification of its products and markets. 
The single line manufacturer is subject to 
market fluctuations, whereas the diversified 
operation can more easily maintain a steady 
level of production and profits. 


“Those of you who live in farming com- 
munities understand the advantages of diversi- 
fication on the farm. When hog prices are 
down, prices for cattle may be up. In some 
years the corn farmer may find that he can 
make more money by feeding his corn to 
and pork, other 
years he can make a greater profit by sell- 
ing the itself. If the corn farmer 
doesn’t stuck with the 


hogs selling whereas in 
corn 
raise hogs, he is 
state of the corn market. 


“Diversification in the insurance business 
is not new, but the means of diversifying 
have changed. The mechanics of diversify- 
ing prior to the multiple line laws was to 
operate a fire company and a casualty com- 
pany as a fleet, and write various lines of 


insurance in the two companies. Today, 
only a single company is needed to accom- 


plish the same thing 


“Our present difficulties with multiple line 


underwriting are brought about by two 
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First, the combination of fire and 
casualty coverages into a single policy makes 
it desirable to 
capable of underwriting the entire coverage, 
separate fire and casualty 
was the few 


things. 


have underwriters who are 


instead of using 
underwriters as practice a 
years ago 

“The ditheulty from the 
fact that there has been a rapid broadening 


second arises 
of coverage during the past few years. The 
facility with which a multiple line policy 
may be written 
hazard has encouraged the insurance 


to cover practically any 
busi- 
ness to write broader and broader policies. 
In some cases the losses outpaced the premi 
ums, although in general the bad loss ex- 
couple of years has 


perience of the past 


come from traditional lines of insurance in 
which the loss patterns changed more rapidly 


than had been anticipated 


“The public today tends to buy in pack- 


ages. This is true not only in the insurance 
business but is true in merchandising of all 
kinds. This trend has been accentuated by 
multiple line developments in the insurance 
business under which a multiple line com- 
pany could offer to an insured a single pack- 
age providing coverages which would have 
been divided into several policies just a lew 
This development has put tre- 


years ago. 


mendous pressure on all insurance companies, 
both large and small, to write package and 
multiple line policies. There are some real 
that finds it 


necessary to expand its operations in ordet 


problems for the company 


to progress, Or in some cases in order actu 
ally to stay alive. There are some pitfalls 
that can be anticipated, 


should be 


and company man 


agement prepared to avoid the 


difficulties which can be prepared against 


“Perhaps the greatest difficulties have beet 
encountered by the smaller fire companies 
that have been forced to expand their oper 
ations toward the inland marine and casualty 
fields. The first difficulty 
companies is that of 
tional perils with which they are not 


experienced by 
addi 


familiar 


these covering 


risks’ 


troublesome are the ‘all 
have 


Particularly 


policies which been common in the 


inland marine field for many years, the theft 


coverages which are commonplace to the 


casualty underwriter, and some new forms 


f coverage against new perils about whicl 


nobody knows a great deal 


“Another and almost entirely different 


difficulty arises when the fire company ex 
field. 


Phe handling of property losses and liability 


1 
pands its operations into the 


liability 


claims are widely different. The company 


that has been accustomed to having its 


The Coverage 


losses closed and within a 
short 
when a 


for many years before it is settled. 


property paid 


relatively time may become terribly 
drags on 
It is a 


property 


confused liability claim 


relatively simple matter for the 


msurance company tt set up its loss re- 


serve on the basis of the values, 


‘ 


property 
le percentage ot damage to the property, 


ind the limit of liability under the policy. 
Extremely difficult for this company is the 
problem of setting up a loss reserve when 
the variables include the extent of injury to 
question of whether there 
part of the 


and the sometimes completely unpredictable 


the claimant, the 
was negligence on the insured, 


action of a court and jury 


“The casualty company that is extending 
its operations into the fire field has a similar 
problem in reverse. It is accustomed to set- 
reserves on the basis of the 
liability claim, but 


have difficulty in understanding the probable 


le SS 


ting up 
ntangibles of a may 


under- 


maximum loss concept of the fire 
writer, and the blithe way in 
will acce pt a 


a sprinklered 


which a fire 
dollars 
will be 
dollar 


million 
risk but 


thousand 


underwriter 
liability on 
hesitant to cover a five 


frame building out in the country. 


“Probably the greatest danger in multiple 
line underwriting is the tendency tor under- 
hazards about which 
nothing. The fire underwriter 


vriters to minimize the 
they know 
may not recognize the chances of a liability 
suit because of 


ota 


a backvard swimming pool 


stair lift which has been installed 


a dwelling. The casualty underwriter on 
hand, may see a nice looking build 


fine from a liability standpoint, 
haz- 


total 


overlook y the fire 
sudden 


but he may 


which could result in a 


loss. The inland marine underwriter, on the 


irds 


transit ex- 
both the 


casualty underwriter. It is ex 


ier hand, is a specialist in the 

lich may | issed by 
fire and 
tremely important that any underwriter whe 
multiple line risks be ex- 
11 


1S responsible for 


tremely critical of all phases of the risk 


hich he is not thor familar 


hazards 
overlook 


Is 1 "1 I I 


ould make uy 
o be considered 
something that 


“Multiple 


vided into five general categories a 
1 1 


line undery g 


oss potential is c rm 


vater damage 


is the hability exposure and wind ex 


posure are familiar to tl underwriter, 


and particular attention must be paid to 


them by an underwriter previous ex- 
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perience is casualty or inland marine. The 
casualty underwriter may have had theft 
experience, and is expected to be an expert 
on liability exposures. He should be sure 
that full attention is paid to the fire and 
windstorm exposures. 


“Unfortunately, nobody knows a great 
deal about the water damage exposure. This 
has been principally an uninsured line and 
we have much to learn about it. 
of the plumbing in a building, 
of pipe shafts and whether they are 
expensive machines or merchandise, and the 


The age 
the location 
near 


age and type of heating or air conditioning 
equipment, are all matters that need attention. 
“Underwriters handling the Chicago area 


got an expensive lesson regarding watet 
damage losses during the month of July. 
Chicago experienced a record downpour of 
than six 
Storm drains and sewer systems were 
with the 
accumulation of surface waters, with the re 
sult that insurance companies sustained losses 
which ran into the millions of dollars undet 


the relatively new coverages of the Personal 


more inches of rain within a few 
hours 
unable to sudden 


wholly cope 


Property Floater and Homeowners Policy 
C. The losses were so severe that insurance 
companies are now considering the addition 
of exclusions to prevent a recurrence of such 
claims. 

“Another problem which faces both the 
fire and casualty companies which expand 
into the traditional fields of the other is that 
of loss adjustment. The multiple line claim 
manager and adjuster must be two-headed. 

“The primary obligation of the liability 
i interests of his 
that 
liability is absent or doubtful, it is his duty 
company and to the 
After all, rates 
determined on the 


adjuster is to protect the 


insured against claims. If he finds 
both to the insurance 
insured to resist the claim. 
for liability policies are 
basis of the losses paid to claimants, and 
best 
at a mini 


This position is not understood by 


the policyholders’ interests are cared 


for when these claims are kept 
mum, 
all insureds under liability policies, but it 


actually is the basis for liability insurance. 


“The property loss adjuster, on the con- 
trary, is obligated to pay his insured a fair 
value for the property lost. There is no 
question of liability. If the 
damaged as a 


negligence or 


property has been lost or 
result of an insured peril, then the insurance 


company owes the money to the insured. 
“Tt is difficult for person to under- 

stand and practice these completely differ- 

ent concepts ot 


one 


insurance loss adjusting. 


Where insurance companies have integrated 
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Underwriting should be somewhat 
along the lines of the practice of medi- 
cine. General underwriters should be 
in the nature of general practitioners. 
They should have a good knowledge 
of regular exposures. They should 


know when an expert’s advice is 
needed and consult with their experts 
as freely as the general practitioner in 
medicine consults with the specialist. 


their property loss and liability adjusting, 
they have been forced to educate their ad- 
justers to differentiate between the two con- 
cepts that must be applied. 


“One of the reasons for the current bad 
experience of insurance companies has been 
the feeling that the rates promulgated by 
rating bureaus are adequate. 

“There are two important points regard- 
ing rating bureau rates that are ignored by 
underwriters. In the first 
place, properly computed rates are averages 
of all the bad 
takes a lot of good underwriting to put a 


many company 


good and experience. It 
company’s experience on the good side ot 
that average. This is particularly true with 
multiple line underwriting where so many 
factors must be taken into account in both 


the rating and the underwriting. 


“The second factor which has been ignored 
extensively during the past couple of years 
is the fact that rating bureau rates trail the 
trend of When the 
losses are getting progressively worse, com- 
must underwrite 
than usual in order to keep their experience 


current experience. 


panies with greater care 


on the good side of the average. 


“An important part of the underwriting 
for any multiple line risk is a consideration 
of whether the rate is adequate for the ex- 
posure. An example of the underwriting 
circumstances can be 
Among 


necessary in these 
taken from our inland marine filings. 
the rates that we file are those for cameras 
and photographic equipment. The rates 
apply both to amateur photographers and 
line 
for which the filed rates have ‘produced a 
The 
ratio consistently runs about 10 points lower 
than the average experience for fire insur- 
ance among mutual companies. However, 
there are some cases in which a commercial 


commercial photographers. This is a 


satisfactory average experience. loss 
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photographer may be located in a building 


where the rate for hre insurance alone is 


higher than the total rate for the ‘all risks’ 
camera floater The 
that 


risk at the 


coverage ot the smart 


case either refuses to 


filed 


which is 


underwriter in 
write the 
through th 


rate, O1 


goes 
procedure necessary 
to secure a higher rate based upon a load 
ing which is added to the fire rate. If the 
insured is unwilling to pay a rate which is 
with the 
then the 


does not write the risk. 


commensurate hazard, including 


the fre hazard, smart underwrite 


“This is the type of averaging that occurs 
more and more as multiple line rate making 
includes additional types of exposure. 


“The 


spect prope! ty 


question of whether or not to in 
becomes even more difficult 
For com- 


with multiple line underwriting. 


mercial multiple line risks, it seems to me 
essential to 


There is not 


that an inspection is propet 


underwriting only the fire 
exposure for which many companies already 
inspect mercantile properties, but there are 
the increased damage, 
theft and liability 
has been a fire inspector must be trained to 


look fc r 


exposures of wate 


The man who previously 
over-age plumbing and heating 
equipment, for easy access by burglars, and 
for conditions of the property which might 
produce a hability claim. 


“The company that is expanding its opera 


tions into a multiple line field must revise 
its underwriting department and procedures 
| do not believe it is possible for any com 
pany, fire or casualty, to change from a 
single line company to a multiple line com- 
pany and operate successfully with the same 
methods that it has followed for single lin« 
operations. This does not necessarily mean 
that will 


require a change in method and procedures 


you add personnel, but it will 


“It seems to me that there are 
open to the 


de pe nds largely 


two pos 
and 
upon the 
For a small com- 


methods 
that the 


size of the company staff 


sible company, 


choice 


pany in which underwriting is handled by a 
small number of people, the most effective 
underwriting may be done by the ‘jack of 
all trades’ method. This will that 
the people handling multiple line risks actu- 
themselves and literally be- 
‘jack of all 
You cannot merely tell a fire 
that starting tomorrow he is 
liability underwriter. That 
underwriter must understand and accept the 


require 


ally acquaint 


come experts in the trades’ 
approach 
underwriter 


also to be a 


responsibility for learning the liability under 
writing business. If have competent 
personnel, or can get them, this method of 


you 


The Coverage 


should work where the staff 


is not large enough to justify hiring separate 


underwriting 


experts. 
staff 


most effec- 


company, where the 


size can justify it, 1 believe the 


tive method is have I of general 


: ; 
underwriters fo1 look at the 


with a second staff of 
the different fields 


probably would be t 


business experts in 
, I 
arrangement 
experts, or 
three sets of experts ourse, would 
re expert who wou ve familiar 
j + 1 l,- = 
re and eX ended co ; age hazards 


ould be a liability underwriter 


who is familiar with the lability exposures 
Che third preferably should be a man with 


t 
marine background so that he can 


inland 
handle the 
the ft, 


¢ x posure 5. 


transit exposures and also the 


water damage and odd property loss 


somewhat along 
I The 
1 


general underwriters should be in the nature 


‘Underwriting should be 


the lines of the practice of medicine. 


of general practitioners. They should have 
a good knowledge of regular exposures, and 
expert's advice 
their 


should also know when an 


is needed They should consult with 
experts as freely as the general practitioner 
in medicine consults with the specialist. It 
is only by this coordinated and cooperative 
underwriting within a company that multiple 
line underwriting can be done on a basis 
that will put a company on the profit side 
of the average rates which necessarily are 


quoted by the rating bureaus. 


There i ques- 


“What of the future? 
tion tl 


lat package insurance 


continue and increase. If yo 

the supermarkets, grocery stores, 

that all 
pack- 


age idea. Automobiles include certain pack- 


and department stores, you will see 


merchandising today is based on the 


Cosmetics are sold in 

three different 
Packs’ and ‘Dozen 
+} 


touted on the 


ages Of accessories 


packages of two or creams 
and shampoos. ‘Six 
Packs’ of beverages are radio 


and television. We 
age idea of selling, because the 


cannot avoid the pack- 


public likes 


to buy that way. 


“We will also have to watch for the trends 
and changing loss patterns in our business 


1] 


\ movie star goes into the business of sell 


ing swimming pools, with a probable in- 
crease in the number of liability claims fr 
drown in neighbor’s swi 


Automobiles have wrap-around 


children who 
ming pools 

windshields which cost upwards of $150 as 
compared to a $20 or $25 windshield of a 
few years ago. These changing loss patterns 


must be discovered first by the underwriter, 
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who must then put pressure on the rating 


bureaus to keep up with the trends. 


“The diversification of multiple line un 
derwriting can be used to level off a com 
pany’s experience if it is approached with 
an open mind, with keen underwriting that 
he loss trends and 
the realization that rates are only averages, 
and that it is still the underwriter that de 


watches t patterns, and 


termines whether or not the company ope1 


ates at a profit or a loss. 


Labor Views on Insurance 


Labor has an interest in the many forms 
of personal and property insurance, but its 
interest is concentrated on the common ad 
versities of life and is likely to judge insur- 
ance largely by its performance in these 
This is the opinion of Jerome Pol 
program consultant, security 
department, United Automobile Workers 
Mr. Pollack presented the “Labor View of 
Insurance” at the International 

Wharton School of 


ind Commerce, University of Pennsylvania 


areas 


lack, social 


Insurance 


Conference, Finance 


His comments follow, in part 


“Within the last decade, American labor 
began to negotiate with employers to sup- 
plement existing programs and to fill in the 
gaps where no protection exists. This was 
standards of 


and to enact disability and 


only after efforts to raise the 
social insurance 
health insurance had proved unavailing. It 
rejection of social insurance 
to be preferred and su] 
deliberately 


bargaining strategy 


was not a 
continued 
Some 


which 
ported unions, in fact, 
designed their collective 
incentive to 


to give employers a financial 


support improved social insurance 


“Labor unions began to bargain with em 
ployers for health, temporary disability and 
i promi 


life insurance and, in an especially 


nent wave, for old age and disability pen 


sions, 


“What has 


insurance 


is a private social 
that it 
insurance companies, voluntary health plans, 


non-governmental 


emerged 
system: private in uses 
carriers or self 
with 
which it deals, in using groups rather than 


other 


insurance: social in the coverages 
individuals as its base, in being financed by 
and/or employee contributions 
which it redistributes 
Although its benefits 
have been conceived less as a matter of the 


employer 
and in the 
contributions. 


Way in 


these 


certain 
and more as an allocation 
ot wages to meet those 


employer’s responsibility toward 
employee needs, 


needs, the re sult has 
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been a contractual, if not a statutory, liabil- 
ity of employers to much the same purpose 


“It has been a remarkably vigorous devel- 
opment. Employer contributions to private 
pension and welfare plans have increased 
more rapidly, and now exceed, contributions 
to social insurance. 


‘In many instances income replacement 
have attained 
In typical basic industry, long-service wage 
workers can now 


benefits impressive heights. 
expect to receive an in- 
come from social security and negotiated 
pension plans of about $170 monthly—$225 
couples. In other words, the 


combined benefits they receive at last make 


for elderly 


attainable a minimum standard of 


In one of the major automobile companies, 


living. 


benefits for temporary disability average $55 
weekly—almost $20 more than prevailing 
benefits under workmen’s compensation— 
and the maximum is $85 a week. 


“The latest addition to the private social 


insurance system demonstrates how very 
persistent is the desire for security against 
unemployment. Even after fifteen years of 
essentially full employment, collective bar- 
gaining arose for plans to supplement un- 
employment insurance and to induce employers 
to stabilize employment. Unions were de- 
termined to strike if need be for such plans, 
and without 
negotiating for a ‘total of 60 to 65 percent 


of takehome pay. 


have succeeded, striking, in 


“The flowering of voluntary insurance has 
been startling, espec ially to those who have 
assumed an inevitable progression toward 
It now appears that pri- 
especially in its supplemen- 
may be not merely a forerunner 
of social insurance as has happened in many 


public insurance. 
vate insurance 
tary torms- 


countries, but also a late development predi- 
and rising 
standards of welfare. The 
tary substantial 
anticipated misfortune is most likely to be 
accepted by people who are not already 
and have the 
means to divert funds from their everyday 
Private 
great flexibility and the possibility of very 
high benefit supplementation. 
With individual insurance and personal sav- 


cated on a maturing economy 
volun- 


sums for 


human 


setting aside of 


steeped in adversity who 


living expenses. insurance offers 


levels through 
ings better protected against depletion, when 
premiums can be maintained out of disability 
and unemployment insurance, and with more 
realistic total attainable, they too 
may develop more fully than ever. 


levels 


“Private social insurance is bringing in- 
creased and timely protection to many mil- 
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lions. Labor is more sympathetic and 


receptive to the institution of private insur 


ance than ever before. But it is concerned 


with deficiencies that are far from super 


ficial. 


‘In all forms, the private protection is far 
too closely tied to active employment, wit! 
inadequate provision for extension and pres 


ervation of rights where employment is 


interrupted or severed. 


“There are great gaps in population 


coverage. Despite the tremendous attention 


paid to old age security, private pension 


only 13 million em 
compared with about 57-58 million 


under the 


coverage has reached 
ployees, 
federal social security program 
Some of the other coverages have probably 
spread more than might have been expected. 
Nevertheless, labor cannot lightly 
the fact that than one 
population—two-thirds of the 
health insurance 
one-third of the 


protection 


dismiss 
-third of the 
aged—remain 
and that well 


more 


without any 


ove! work force have no 


whatsoever against temporary 


disability. 


“Administrative costs have not yet been 
brought in harmony with the social nature 
of the They tended to be 


reduced for large groups but remain exces 


coverage. have 


sive in small establishments. It is significant 
that for two-thirds of the employees covered 
under private pension plans, labor and man 
desirable to turn to self- 
insurance mainly for greater economy. Both 
enrollment and adoption of 


agement found it 
the spread of 
more adequate benefits are being blocked 
small 


reduce the costs to 


br ( rade r 


by failure to 
through 
administrative economies 


groups risk pooling and 


“Vital forms of protection have been rele 
gated as a side issue in collective bargaining 


and elsewhere—‘fringe benefits’ as they ar« 
called. Even the insurers themselves appeat 
to regard group as an inferior form of in 
surance. In the proliferation of thousands 
of separate arrangements involving carriers, 
consultants, agents and 
thrust 


supe! 


employers, unions, 
brokers, responsibilities were often 
on inexperienced and inadequately 
Instances of corruption have 
Even if their volume should 


under the circumstances prove to be small, 


vised people. 
come to light. 


there is no excuse for any corruption in a 
field as important as human welfare, whether 
by a union or management official or anyone 
else. At the same time a substantial share 
of institutional responsibility rests with the 


failure of insurers to police the activity of 


agents when sizable amounts of money 


The Coverage 


available as commissions have contributed 


to corruption. 


Labor wonders whether these gaps in 


coverage, these weaknesses in programing 


and administration, whether the selective 


attention for those in favorable circum 


stances to the neglect of the ‘poor’ risks, 


ire necessary penalties of approaching i 


surance the voluntary way. 


‘The forms of protection that need great 
est attention by private and public insurance 


ire disability insurance, provision for long 


term unemployment, and health 


‘Labor 


that there is an inherent weakness in peopl 


msurance 


does not accept the interpretation 


which invalidates disability insurance. The 
central focus of medicine is changing from 
staving off the hit-and-run death to the con 


quest of Medicine is now at 


tempting deal with chronic, long-tern 
whole area that lies mainly 


disability 


disabilities— 


between retirement and tempo- 


rary disability. This necessitates a properly 


designed system of disabilitv insurance that 


as scarcely been attempted 


“In such a program, temporary benefits 


y 
vould maintain as high a standard of living 
as feasible for people merely interrupted in 
needs remain substan 


would be 


insurance. F 


their work, whose 


tially unchanged. Full use made 
health 


disability, rehabilitation needs 


ot concurrent rom the 


inception ot 


would be identified and referrals made 
While there is a reasonable expectation that 


disabled 


cessfully rehabilitated and while certification 


a severely individual will be suc 


is received from a qualified agency that 


he is indeed being rehabilitated, temporary 


lisability benefits would be extended if neces 


sary for intervals beyond the usual six- 


month limit By keeping the employee 


thinking of himself as temporarily rather 
than permanently disabled, and by awarding 
level of income than on retirement 
labor force, the 


be subje cted to 


a higher 
om the employee would 
positive incentives support 
Only 
tion fails would it be 
Under 
will 


ing rehabilitation. where rehabilita 


necessary to resort t 


retirement these circumstances, re 


habilitation have been in the picture 


from the beginning; it will have been used 
to evaluate the disability as well as to over- 


come it; and it will serve 


to make long-term 
| 


disability insurance more feasible. The ad- 


ditional cost of such a program, moreover, 
would be no more than is now spent on one 


of the frills of group insurance. 


‘In a time of rapid technological change, 
likely to occur, more 
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when dislocations are 





attention needs to be paid to long-term 


unemployment. It is not merely a matter 
pio} 


ot extending duration, but, rather, requires 


an examination into cause with such ancil 


] 


lary services, where needed, as retraining, 


relocation, and rehabilitation 


“Health 


in extent 


development most vigorously 


private 


insurance has been fragmentary 


The 


sp ynsored by 


and unsatistactory in form 


insurance today amounts to an ac 


knowledgment that health insurance has got- 


1 


en off to a wrong start. It is agreed on 


] 


all sides that a great expansion in the scope 


of protection is needed, but there is no a¢ 
ord and much uncertainty as to how this 


an be accomplished 


aken by private insurers to |} 


greatest weakness in the approach 
iealth insurance 
to deal this 
contingency as if it involved merely the re 


placement of financial losses 


1as been in attempting with 
Chis has been 


insur- 


defended on the grounds that private 
1 


ance should not intrude itself into medical 


matters. However, the mere existence of in 


surance inescapably influences practice, and, 


with the tradition of setting prices accord 
ing to ability to pay, it may also influence 
its cost to the 


detriment of the insured 


hazard 
Here 
the need for practical planning and for a 
health 


Chis, incidentally, is a new moral 


1 


that does not involve the policyholdet 


serving orientation that is thus far 


hardly in evidence. 
“The need for 
best illustrated by 


new concepts 18 perhaps 


health The 


fact that hospital associations, medical so 


Insurance 


cieties, consumer and labor groups, have all 
found it establish 


insurance plans and have rejected even the 


necessary to their own 


lame Of insurance in tavor ot prepayment 
reveals the deep need for re-examining con- 


cepts. 


“W hile 


fer to 


understandably pre 


insurers may 
deal risks that are 
] 


fortuitous and out of control of the 


with large, 
insured, 


thev are voing to have to rea 


ppraise whether 
these conditions are actually essential for a 
Prin- 
to be 
Those who 
called 
insurance principles are in effect urging that 
insurance be less, 
able to the 


cumstances that le ahead. 


risk to be susceptible to insurance 


ciples of insurance are too important 
onfused with mere preferences 
advocate a return to what is basic 
rather than more, adapt 


changing and challenging cis 


“Even the small claim might be regarded 
more humanely. A that appear 
‘piddling’ to upper and middle income people 


cost may 


may loom large to the worker. Labor has 
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not rejected reasonable waiting periods in 


income insurance. But where the ability to pay 


for and secure services vital to health is in 


volved, it may be improper to play with eco- 
nomic pressures which inhibit access to care 

especially when so very little is known about 
how 


these pressures actually operate. 


‘The fortuitous element has received far 


too much attention in the development of 


insurance. Accidents may be more readily 


verified than sicknesses, but it is unneces- 


sary and perhaps improper to afford them 


a higher level of protection. Generally 


speaking, there has been an over-emphasis 
and far too great a priority 


given to death benefits, rather than to those 


on accide nts, 


forms of protection which sustain and im 
prove lite. 


“The availability of data as a prerequisite 
Many 
coverages have been unnecessarily retarded 
or blocked for lack of data that could 
readily be acquired with only modest experi- 


to insurance has been overemphasized 


mentation. Insurance must assume greater 


responsibility for obtaining data on which 


to. build the new essential coverages. 


“Granting that the decision to set benefits 
is made by outside of insurance, 
to make 
need. Infla- 
imperative to find 
ways for private insurance to be made more 


parties 
that can be done 
fully to 
make it 


much 
conform 


there is 
them more 
tionary trends 


responsive to living costs. There are many 
instances in which fixed limits that could be 
eliminated at negligible cost give the insure 
that it really 
expose the insured to an 
that he afford. The 


consumers to proceed much 


an extra margin of satety 


doesn’t need, but 


extra hazard cannot 


willingness of 
further with group life insurance may de 
pend in substantial part on the readiness of 
the industry to make lump sum payments 

tl than the and to 


the exception rather rule 
approach to survivor annuities 


develop a new 


‘In the long run, the interest 


will probably not 


consumer 
permit insurance to con- 


sider its responsibility discharged when it 
has paid an agreed-upon number of dollars 
without determining how adequately those 
need and without serving 
those related functions which only it can 
perform. If private insurance in workmen’s 
compensation, admittedly the prod 


of legislation, can provide for a complete 


dollars have met 


under 


including prevention, 
medical care, indemnification and, in some 


range of services 
instances, rehabilitation, it can do so in 
other fields. 


the best available means for determining the 


If disability insurance provides 
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causes of disability and identifying the needs 


for rehabilitation of a majority of the work 


torce, this resource can not be ignored 


“The market place has not been a reliable 


test of consumer need. People have to buy 


what is available, instead of what should be 


available. Coverages of demonstrably little 


merit have achieved sales success, especially 


where insufficient funds exist for adequate 


protection and ways are sought to make 


fragmentary coverage look impressive \s 


the reliance on insurance grows, the need 


for higher standards of programming and 
greater consumer participation in planning 


will increase. 


“Almost every expansion of economic s¢ 
curity has been met with sweeping accusa 
tions that such programs would undermine 
thrift, destroy 


initiative, and 


individual responsibility and 


} 
the 


ultimately—sometimes 


word used is inevitably—bring about the 


downfall of our country. As social science 


has made practically no efforts to verify o1 


they art ote! 
that 
usually is said to contradict them 


disprove such 


made 


assertions, 


with the knowledge nothing 


sucl 


more 


possible to examine a long series of 


statements historically and to make 


informed judgments as to whether the pro 


} 


grams that have been adopted have harmed 


or contributed toward initiative here is 
every ev idence that the y have h« Iped rather 
than harmed the country. As for thrift and 
initiative, Winston Churchill posed the issue 
1911 


with characteristic eloque nce back in 


‘IT do not ag with those who say 
that every 
that 


self reliance, his 


man must look after himself, 


intervention . will be fatal te 


foresight, and his 
lf terror be an incentive to 


surely the penalties of the system 


we have abandoned ought to have stimulated 


thrift as much as anything could have bee1 


stimulated in this world. The mass of the 


labouring people have known unless 


1 


they made provisions tor their 


times they would perish miserably in the 


workhouse. Yet they have made no provi 


sion . for they have never been able 


to make such a provision It is a great 


mistake to suppose that thrift is caused only 


by fear; it springs from hope as well as 


fear; where ther 
will be no thrift.’ 


is no hope, be sure there 


labor 
underesti- 


that 
seriously 


“Those who believe 
something-for-nothing 
mate its 


Labor wants economic 


wants 


concern tor economic security. 


benefits enough to 
financial implications. 


have accepted theit 


The Coverage 


It has opposed postponement 


increases in social security taxes 


the long-run financing of the pré 


las consistently 


asking for liberalizations, 


supported corresponding 


‘Not only the expectation of life but the 


entire status of people is being advanced 


further in current decades than in preceding 


centuries. There is an upgrading of people 


in their standards of living and in their 


levels of Insurance 


dealing with 


expectation is today 


a different individual from the 


om its early { 1 


one around wl { 


yractices ane 
day’s policyholder 1s 


theories were built Te 


willing to provide for himself to the extent 


possible, but he inevitable the 


| 


need for group action and is not only 


accepts as 
ready 
to support it but demands it. He requires 


political freedom and will not stand for eco 


nomic neglect 


“The search for alternatives is essential 


to life. It is the way purpose triumphs over 
circumstance. In the 


tried the 


quest IOT economic 


security, labor do-it-yourselt 


method, has turned to government, both at 


the national and local levels, invoking both 
and, 


with 


the legislative and judicial processes, 
more recently, to direct negotiations 
employers for private social insurance 
Labor will continue to look for a higher 
f equitable 


distribution of soci az It will continue 


level of security, and for a more 


to evaluate existing rams, and look for 


better w ays. 


‘To the workingman, public and private 


insurance are complimentary rather than 


irreconcilable forms of protection Un 
doubtedly, there will continue to be oscilla- 
tions of favor between the two approaches 


Each 


better contribute. In an 


must be cultivated for what it can 


expanding economy, 
likely to grow It is spurious 


freedom and 


both are 
equate one form with 
with oppression, any ! 
be tied to altruism, tl greed 


differences are mucl lore prosaic 


trend of social insur has been horizon 


tal; its deficiencies are largely in level of 
protection. The tendency of private insur- 
has been prevailingly i 


ance vertical; its major 


deficiency is narrowness of base 
is needed in spread of coverage, 
protection and in the devel 
better the needs of 

majority of people. How far private 


ypment 
attuned to 
insur 
providing the social 


ance 1S likely to go 
f public in 


forms of protection and how far 
surance is likely to go in achieving greater 
flexibility are in question. Progress toward 


these goals is certain.” 
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Automobile Cases 
Nor 


Risjord 


e Liability Insurance Cases 
Austin 
Drive, 


Automol 
E. Risjord and June M 
and Austin, 8104 High 


15, Missouri. 1957, $35 


Kansas City 


his book provides the lawyet 
with a resume of some 1,443 cases that have 


under the 


Mmsurance 


been construed basic standard 


automobile liability policy promulgated in 
1936 Che 


Kansas City, 


authors, who are attorneys, 
Missouri, have published the 
a limited quantity Mr. Risjord 


Wisconsin bar 


volume in 


is also a member of the 


The summaries of these cases, which deal 
bodily 


damage liability and medical payments cov 
pertinent tacts An 


ith automobile injury, property 
emphasize the 
of the standard 


authors’ 


erage, 


outline policy provisions 


with references to the resumes is 


also included. 


The authors plan to publish supplements 
periodically in order to keep up with the new 
added to the field 


book will not obligate 


Ordering the 


Cases 


for the 


he buyer 
. 


t 
supplements (which will entail a small 


\ description of the 
be used in the 


charge). mechanics to 
supplements is in the intro 


duction to the volume. 


The 


the authors, is to 


stated by 
lawye! 


purpose of the book, as 


“enable the with 
a policy coverage question to very quickly 
find all of the 


ported bearing upon his particular 


cases which have been re 


situation 


Business Insurance 


Business Interruption Insurance. Henry 
Klein. The Rough Notes Company, Inc., 
1142 North Meridian Street, Indianapolis 6, 

Third Edition, 1957. 324 pages. $5 

Che third edition of this book deals with 


the most recent developments in the busi 


Indiana. 


710 


field. The au 


secretary of the 


ness interruption surance 


who formerly 


York 


shows the 


thor, was 


New 


pany, 


Underwriters Insurance Com 


best way to each 


cover 


risk, and at the lowest cost He demon 
strates the methods of ascertaining the amount 
of msurance 
to be 


a prospect 


necessary, and the techniques 
utilized in presenting the coverage t 


Included in the volume are illustrations 
of actual losses incurred under each policy 
form, and a discussion by Mr. Klein on the 
United States and Canada 


and territories ot the t 


rules within the 
wo countries 


Insurance Text 
Law Edwin W 


Book Company, 
\ ork 36 


1957. 540 


Essentials of Insurance 
Patterson. McGraw-Hill 
Inc., 330 West 42nd Street, New 
New York Second Edition, 


pages. $7.50 


The author, Cardozo Professor of Juris 
prudence at Columbia University Law School, 
has made several major changes in this 
include recent judicial deci 
illustrate 


up-to-date 


editio1 These 


used to legal principles; 


sions, 


discussion based on insurance 


material 
The au- 


summaries at the 


contracts and and new 


governmental control. 


Statutes; 
concerning 
thor 
end ot the chapters 

Chis book 


entire insurance field in a readable style and 


has also revised the 


relates insurance law to the 


with a minimum of legal terms. It covers 


current trends of legislation and case law, 


and discusses some conflicting doctrines and 
Che 


principles underlying 


legal rules author emphasizes the 


these doctrines, and 
offers a discussion on major legal problems 
involved in the insurance contract. 

This intended 
practical approach to current problems in 
insurance for people in the insurance busi- 
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book is principally as a 





employee S OI insu! 
and brokers, and 
Students and teachers 
will 


ness and their clients, 


ince companies, agents 


insurance managers. 
of business and law find it an authori 


tative guide 


Life Insurance Taxation 


Bertram Har- 
Englewood Cliffs, 
$6.50. 


Taxation of Life Insurance 
nett. Prentice-Hall, Inc., 


New Jersey. 1957. 286 pages. 


covering 
ilmost all phases of insurance taxation. It 
includes the and 
sift and taxes On life 
endowment and annuity contracts, and their 
It sets forth the 
federal taxation 


[his is a comprehensive work 


theory practice of estate, 


income insurance, 


proceeds. principles of 


Divided into six parts, this volume begins 
vith a 
concerning insurance practice 
with the 


business purchase agreements 


introductory factors 
It concludes 


and 


discussion of 


uses of business insurance 


Ne W 


valuation of life 


York 


insu! 


The author, a member ot the 
deals with the 
policies and 


bar, 


ance annuities in a 


b« Ok, 


examples throughout 


separate 


section of the and cites numerous 
He also includes por 


] 


tions dealing with trusts, alimony, employer- 


employee relations, transter and adjustment 


of policies, and estate planning 


Life Insurance Beneficiary 
Edited 


Richard D. Irwin, In¢ 
Second Edition, 1956. 


The Beneficiary in Life Insurance 
by Dan M. McGill 
Homewood, Illinois 
296 pages. $5 


This book is 
Huebner 
tion, University of Pennsylvania 


published for the S. S 
Educa 
Che first 


Foundation for Insurance 
‘dition was published in 1948 and received 
an enthusiastic reception. It was adopted 
by many universities for text and reference 
purposes, and became a basic component ot 
the materials prescribed by the American 
College of | ife 


of study leading to the C. | 


Underwriters for the course 


U. designation. 


edition retains the direction 


Che revised 
the first: 


to trace and analy ze the 


of con- 
Statu- 

that 
rights of bene 


Material 


insurance has 


tract provisions, company practices, 


torv enactments and decisions 


define, limit and protect the 


court 


ficiaries of life insurance policies 
concerning taxation of life 
revised and expanded, neces- 
The 


pr‘ ceeds 


been completely 


sitated by changes in the 
status of | 


revenue acts. 
altered ife insurance 
under the 1954 Internal Revenue Code de- 
a full knowledge of the 


mands tax laws by 


Books and Articles 


everyone concerned with welfare of 


beneficiaries. 

Topics include significance of the benefi- 
clary; designation of the beneficiary; assign- 
ment of life insurance policies; optional 
settlements and their uses; supplementary 
agreements, including 


aspects; rights 


financial and legal 


of creditors in life insurance 
proceeds; 


policies and 


tech- 
and taxation of life 


programing 
niques and procedures; 
insurance proceeds. 


Insurance Agency Expenses 


What It Costs to Run an Agency. Carl O 
Pearson. The Rough Notes Company, Inc., 
1142 North Meridian Street, 
1956. 30 pages. 


Indianapolis 6, 


Indiana. $1.50. 


This short, volume contains 
15 comparative charts, and numerous tabu- 
lations and 


informative 


illustrations Concisely and 
clearly it shows the costs and expenses en 


tailed in running an insurance agency, and 
considers seven classifications of agencies. 
trom $15.000-to- 


$30,000 in tl 


those falling within the 


class up to 
$1 million category. 


agencies le Over- 


Some of the it rough ut in this 
survey incl h facts: As 


agency 


1956 an 
becomes larger, retains less of its 


total office 


agency 


dollar as net 


commussion income: 


expense increases as the grows; 


there is considerable variety 


shown in the 


net income reported by compa- 


rable size (according the author, this 


demonstrates that there are agencies operat- 
ing in an 


inethcien manner ); 


spends a smaller proportion ot 1ts 


the large 

agency i 

income tor advertising and automobile ex- 
than 


agent becomes less dependent on 


penses 


and an 


does an agency of less size: 


other 
income 


as his premium volume increases 


Questions and Answers 
on Company Success 
Employee Interest in ‘ompany 
John W. Riegel. Bureau of Industrial Rela 


tions, University of Michigan, Ann Arbor. 


Michigan. 
Mr. 


the mutual 


1956. 302 pages. $6. 


Riegel’s book offers a discussion of 
interests of employers 
employees in companies which offer 
tively favorable 


employment. It 


and 
rela- 
terms and prospects of 
examines the employment 
relationship in one of its major economic 
aspects—as an alliance of managers and 
earning their incomes by 
cooperatively serving consumers. Although 
the author conflict 


employees for 
recognizes sources of 
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between the parties to the employment re- 
well-managed firms, he em 
phasizes their mutual interests as being of 


lationship in 


greater consequence materially and spiritu 
ally. The book will encourage persons who 
with the 


and 


are concerned improvement of 


industrial relations, prove helpful to 
them in specific ways 

Based on interviews with employees, union 
supervisors and executives in eight 
study de 
interest in 


opportunities for 


fficers, 
manufacturing companies, the 
scribes the grounds for employee 
company success; the 
contribute to the strength 
their 


“interest” to 


employees to 
firms; 


and survival of ; the possible 


their themselves, 


benefits of 


their companies and their customers; the 


personal characteristics and types of per 


formance which are related to “interest” 


and how, under these conditions, it can be 


stimulated and strengthened 


ARTICLES 
| Articles of 
legal publications 


interest in other 


State of Mind 
the willingness to 
important 
an intentional tort case. The 
Claflin Allen, a St. 
that the two terms often 
used interchangeably with intent 


‘Intent,” meaning 
perform an act, is the 
involved in 


author, Charles 


most State of mind 


Louis attorney, asserts 


other wrongfully 


“purpe se” 


ind “motive are generally not vital if 


intent 1s present 


STATEMENT REQUIRED BY THE ACT OI 
AUGUST 24, 1912, AS AMENDED BY THI 
ACTS OF MARCH 3, 1933, AND JULY 2, 194¢ 
(Title 39, United States Code, Section 233) 
SHOWING THE OWNERSHIP, MANAGI 
MENT, AND CIRCULATION OF 
INSURANCE LAW JOURNAL published monthly 

at Chicago, Lllinois, for October 1, 1957 
l. n names < addresses f the 

editor, aging editor, ar business 


Publis 


publisher 
managers are 


ommerce ring House, Inc 


Business 

L hin 

2. The owner is (lf 1ed a corporation, its 
name and address mus d and also immedi 

ly thereunder the s and addresses of stock 

ders owning or holding 1 percent or more of 

tal amount of stock. If not owned by a corpora 
tion, the names and individual 
owners must be given, If owned by a partnership 

other unincorporated firm, its name and addres 
as well as that of each individual member, must 
be given.) Commerce Clearing House, Inc., Chi 
cago, Lllinois; ¢ [. Corporation System, Wilmin 
ton, Delaware; The Corporatior Trust Company, 
(Del.), Wilmington, Delaware; The Corporation 
Trust Company, (N. J.), Jersey City, New Jersey; 
The Corporation Trust Company, (N. Y.), New 
York, New York; Eddy & Company, New York, 
New York: The Millbrook Tribute Garden, Inc 
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addresses of the 


In distinguishing between “purpose” and 


“motive,” “purpose” is defined as the result 
desired in committing the act, and “motive” 
as the personal reasons for it. In addition 


to defining this terminology, the author 


considers “malice,” and maintains that today 
it usually means little more than intent, 1 
the interpretation given it by most courts 


Allen, f Mind in Civil Cases,” Wash 


ington University Law June, 1957 


“State 


Quarterly, 


Property Torts Between Spouses . 
Most 


property-owning 


state laws make provision for the 


wife, who either owned 


property while single and maintained it, 


acquired it during marriage. They custom 


arily provide that the wife can sue and be 


ued alone, o h ame. H ‘vel 
S qa aione, Or in her own Name owever, 


most states make no mention of litigation 


between a husband and wife, especially in 


cases involving the wife’s ownership of the 


matrimonial home. 


William 5 


of law at Harvard Uni 


Che author of this article, 


MeCurdy 


versity, 


, protessor 
calls attention to this omission and 
which 


states that no necessarily irreconcilable con- 


discusses the problems arise. He 


flict should be involved between property 


but if it is to be 
inherent conflict, 


rights and conjugal rights, 
thought 
lation should be enacted to clarify 


there is an legis 
this con 
flict and to encourage the maintenance of 
McCurdy, 


Sp uses 


peace in the home “Property 
and ‘Use During 
Matrimonial Home Owned 


Villanova Law Review, 


Between 


Torts 
Mar 
by the 


1957 


riage of the 


Other,” June, 


Parshall 
Schlichting, Toms 


Millbrook, New York; Margaret Thorne 
Millbrook, New York; Tustus I 

River, New Jersey; Bertha Palmer Thorne, Bedford 
Village, New York; George T. Whalen, as Trustee 
under the will of Odakleig! Millbrook, 
New York 


Thorne, 


The knowt mortgagees, and other 

security holders owning or holding 1 percent or more 

total amount of bonds, mortgages, or other sect 
(If there are none, so state.) None 


} ? 1 
phs 


bondholders, 


include, in cases where 


ywhs 2 and 
er or holder appears upon the 
company as trustee or in any other 
name of the person or cor 
trustee is acting; also the 
paragraphs show the affiant’s 
ledge and l as to the circumstances 
tions under tockholders and secu 
rity holders wh appear upon the books of 
the company < ustees, hold stock and securities in 
hat of a bona fide owner 


Paragra 
ckhold 
of the 
relation, the 
whom suc 

statements in the 
full kz 


and cot 


security 


} 


( ipacity othe 
The average number of copies of each issue 
his publication sold or distributed, through the 

otherwise, to paid subscribers during the 

12 months preceding the date shown above was 

(This information from daily, weekly, 

semiweekly, and triweekly newspapers only.) 

Henry L. Stewart 
(Signature of editor, publisher, 
business manager, or owner) 


required 
jul 


27th day 


Sworn to 


and subscribed before me this 

ot September, 1957 
[Seal] Lester Johnson 

(My commission expires Nov. 14, 1957) 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Physician's Breach of Contract— 
Damages for Mental Anguish 


The defendant doctor failed to have a 
Caesarean operation performed on the 
plaintiff as he had contracted to do. The 
plaintiff's recovery for breach of contract 
included damages for mental anguish. 
Michigan. 


he plaintiff, a pr 


nensive 


Was appre 
able to have her chil 
she had two previous 
tacted the defendant 
that she wanted her 
Caesarean section, 
f normal delivery 
he was not qualified t 
tion, but that he would s« h: a qualified 
doctor was available and th: Caesarean 
would be performed 

It was alleged that the plaintiff's tim 

hand on September 4, 1953, and she 


advised the defendant that it was time 


was at 


livery. The detendant examin 
and noted that the tet 
home. 
delivered the following 
her type of operation 
The plaintiff brought suit against 
defendant rOT breach of contract, alleging 


that the defendant failed to have a Caesarean 
| — 


operation performed as he had agreed to 


do. A jury returned a verdict for the plain 


Negligence 


6 ag, 


Selected Decisions 
from Ali Jurisdictions 


baby 

allowed 
recover for mental ¢ ul ustall d bec 
he baby 


Che 


opera 


: 
ptember 4, 


SINnce 


baby’s deat! 


merce 


+ 7 


f personality 


brea 


l ~ 
templation 
contract 
pensable el 
) 

kK uaner 
tember 


102 


Short Short: Pennsylvania 


\ building « 
jointly liable for 
tenant’s employ 
vator iccident Cert 
rendered inoperative, 


lefendants 


\ syolf 7 
VOCE y ¢ 


( 


sylvania Supt 
NEGLIGENCI 





FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 


SURANCE REPORTS 


Court Considers Applicability 
of Contractual Liability Exclusion 


If the contractors were actively negligent 
and the housing authority passively negli- 
gent, the housing authority had a com- 
mon law right of indemnity against the 
contractors. The contractual liability ex- 
clusion of the contractors’ policy would 
not be applicable. New York. 


The plaintiffs, general contractors, entered 
into a contract with the New York City 
Housing Authority to perform certain im 
provements at a housing project. They pro 
cured a liability policy which provided that 
the insurer would “pay on behalf of the 
insured all sums which the shall 
become obligated to pay by reason of the 
liability imposed upon him by law for dam 
The policy 
sumed by 


insured 


ages.” excluded “liability as 
the insured under any contract ot 


agreement” (contractual liability exclusion). 


\n infant was injured at the housing proj 
ect, and she charged that the contractors 
and the housing authority were responsible 
The authority 
served a cross-complaint on the contractors, 


tor negligent acts housing 


alleging a contract of indemnity. The in- 
surer advised the contractors that the policy 
did not cover any contractual liability they 
might have undet 


to the housing authority 


the latter’s cross-complaint 


The negligence action resulted in a judg 


ment against the contract 
ing authority. In the same action the 


court granted judgment over t 


ors and the hous 
trial 
» the housing 
authority upon their contract of indemnity 
The infant obtained full satisfaction of her 
judgment from the housing authority, and 
the insurer reimbursed the housing authority 

] 


tor one half ot the amount, denying further 


liability The contractors 


then brought an action, contending that the 


under the policy. 


insurer was obligated to pay the full amount 
of the judgment. 


The appellate court noted that while the 
trial court granted the cross-judgment “on 
the contract,” this did not preclude the 
existence of liability independent of the 


contract. It was the view of this court that 
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the contractors were fully covered because 
they were actively negligent and the hous 
ing authority was only passively negligent 
\ summary judgment was awarded to the 


contractors and the insurer appealed. 


If the and the housing au 
thority were in pari delicto, then they would 


When the at 


judgment, it 


contractors 


have been joint tortfeasors 
satisfied the entire 


a right of contribution for 


thority 
would have had 
only half of that judgment against the con 
tractors 
of indemnity, the authority would have had 
a right to amount. ‘This 
liability for the second half of the judgment 
would be contractual liability expressly ex 


However, because of the contract 


recover the full 


cluded from the policy’s coverage. 


However, if the contractors were actively 
and the authority was 
negligent, the housing au 


negligent housing 
only 


thority would have had 


passively 
a common law right 
of indemnity against the contractors regard 
less of the contract of indemnity. In this 
situation the contractors would have ulti 
mately been liable for the entire amount of 
the judgment and, thus, would be liable to 
the housing authority for any sums it paid 
pursuant to the judgment. 


The highest state court reversed the judg 


remanded the case for further 
said that 


fact pertaining to the 


ment and 


proceedings. It there were unre 
solved questions ot 
negligence of the tortfeasors and, theretore, 
the granting of the summary judgment wa 
O’Dowd et al. v. American Surety 
New New York 
July 3, 1957. 9 Fir 


ASES 324 


improper. 


Company of York Court 


of Appeals AND CASI 


ALTY C 


Policy in Vendor's Name 
Inures to Vendee’s Benefit 


When a land purchase contract requires 
the vendee to keep the property insured 
(in the vendor’s name) against loss by 
fire and there is a fire loss before perform- 
ance of the contract is completed, any 
such insurance received by the vendor is 
to be applied to the remaining balance of 
the purchase price. New York. 


The vendee (plaintiff) entered into a land 
purchase contract with the vendor (defend- 
Under the contract the vendee 


ant). Was 


required to pay the premiums on a fire 
policy (in the vendor’s name only) covering 
the property. The vendee was in possessio1 
of the 


property. Before the land purchase 


‘ontract was completed, a fire loss occurred. 
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Che vendor received $4,650 under the polic \ 


tor the loss. 


Che vendee tendered to the vendor the 


difference between the amount actually 


and the 
to credit the 
with the amount of the 


proceeds, and the vende 


inpaid on the contract insurance 


proceeds. The vendor refused 


vendee insurance 


brought a suit 


lhe lower court awarded a judgment to the 


vendee and the vendor appealed 


lhe highest state court affirmed tl 


ment for the vende It said that it 


alithoug! 


ve most unjust if a vendee, 


plying with the land purchase contract by 


keeping the property insured in the vendor’s 


1iame, should receive no benefit from the 


nsurance. Otherwise, the vendor would be 


entitled to the 
though the 


1 


full purchas¢ price, even 


building was destroyed, plus the 


nsurance proceeds However. the vendee, 


ilthough deprived of the destroved building, 


would nevertheless pay the full price. The 


ourt declared that whether the insurances 


moneys are described as “a trust fund” or 


relations|] described in 


some other way, “the 


whether the 


ip 18 
simple analysis of the 
situation is 
out at the 


~ the 


that th insurance was 
cost of the 1d in tl 
vendor for the 
both 


protection 


ract and of parties to tl 


\ dissenting opinion, whicl 


Brownell v. Board of 
369, held that the policy was not a part of 


*s bargained for. It 


<ducation, 
said that in the 
ibsence of a spec ific agreement, the vendee 
entitled to the [ 
which was in the vendor's 

Piper. N York Court 
peals. July 3, 1957. 9 Fire ANpb ( 
Cases 290. 


was not proceeds of the 


policy name 


Varying Contents of Barn 
Covered by Fire Policy 


A five-year fire policy covered the vary- 
ing amounts of hay that was stored in 
the insured’s barn. Coverage was not 
limited to the amount of hay in the barn 
when the policy was issued. Washington. 


Che insured purchased a five-year fire 


insurance policy covering his barn and the 


hay inside. On the inventory in the policy 


listed 37 tons of alfalfa and 92 tons 


tt local hay. The insurer charged the same 


premium for either variety of hay. 


vears after the policy s execution a 


occurred which destroyed the hay. At the 


time of the fire there were 75 tons of alfalfa 


Fire and Casualty 


tons of local hay in the 


and 21 barn. The 
insurer contended that its liability was lim- 
ited to 37 tons of alfalfa and 21 tons of local 


hay. The lower court granted a judgment 


for the insured and an appeal was taken 


a he 


iudgment for the 


court affirmed the 
It noted that hay 


ommodity and that the 


state supreme 
insured 
ble 

is a consumabtk ( 
kind and quantity varies from time to time 
as it is consumed or replaced. The insured 
believed that the hay in his barn was in- 
The court 


within the 


sured up to the policy limits 


said that since the loss came limits 


the policy, the Was not preju 


The premium charged 


for both species of hay 


insurer 


diced was the same 


declared that it had not been 
any Casé Ines in point, but 


The court 


thought the controlling rule 
' 
Richards 


Edition), Volume 3, S 


1628 


] 


“Other commonly 


ing insured property 
Stock in 
Instruments, 
Furniture. A 


ore applies to the 


[rade Fixtures, Tools and 
Household Goods 


andise in 


Trade, 
and and 
policy upon mercl 
stock successively in 
time to time. It would be 
that the 


the policy intended that the merchant, on 


the store trom 


incredible to suppose parties to 


protecting himself with insurance, must dis- 


continue his regular business of buying and 
selling goods in order to reap the benefit of 


his insurance on his business stock. There- 


fore, it is wholly immaterial whether the 


merchandise, on hand at the time of the 


loss, be acquired before or after the issu- 


ance of the policy. Such merchandise, when- 


ever acquired, will be covered to the amount 
simply by virtue of a general 


without the aid of 


t the 


description, 


pt ylicy 
any special 


endorsement 


instant 


Applying this reasoning to the 
decided tl 


loss was covered rlson % 


1at the insured’s 
Farmers Mu 
Wash- 


1957 


case, the court 


iual Insurance Com of Enumclaw 


ington Supreme Court 


9 Fire AND ( 


Short Short: Pennsylvania 


Unenclosed rooms in the subbasement of 


a building were not “sheds” within the 


1 


meaning of ti 
[{” 
hh 


1e fire policies. /aston et al 


whington County Insurance Company et al. 
Pennsylvania Supreme Court. October 7, 1957. 


9 FireE AND CASUALTY CASES 313 
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AUTOMOBILE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Employer’s Insurance Policy 
Provides Primary Coverage 


An employee was using his employer’s 
truck with the employer’s consent when 
an accident occurred. The employer’s 
policy. provided primary coverage while 
the employee’s policy provided secondary 
or excess protection. Minnesota. 


\n employee had his employer’s consent 


to drive the employer’s truck to and from 


work while the employee’s car was being 


repaired. The employee had been using the 


truck for his own purposes, but was driving 
toward the place of business 
Although the 
employee would have arrived earlier than 
he was required to, it was held that his use 
of the truck at the time of the 


was within the 


employer's 
when the accident occurred. 


accident 
scope of the employer's 


permission 

against the em 
The employee 

thereof to the in 


Actions brought 


ployee 


were 
and his 
tendered the 
surer of his own car. 
to defend the 
bility under its policy. 
tendered the 

his employer's 
truck), 


employer. 
defenses 
His insurer refused 
disclaimed lia 
Che employee then 


actions and 


actions to 
covered the 


lefense oft the 
insurer (which 


and it likewise refused to defend 


the actions and disclaimed liability. Conse 
quently, the employee hired other counsel 


to defend him 


\ declaratory judgment action was 
to determine the 


srought 
respective liabilities of the 
The trial heid that 
the employee was driving the truck with the 
employer’s permission and, therefore, the 
was liable to defend 
the actions arising out of the accident 


two insurers court 


employer’s insurer 
and 
to indemnify up to the maximum limit of its 
policy. The employee’s insurer was liable 
to him for any obligation of his in excess of 
the maximum limit of the employer’s policy, 
and was obligated to defend the 


him with respect to 


actions 
against liability. 
The actions against the employee and his 
employer were settled from a fund created 
by both insurers without prejudice to their 
rights in the instant proceedings. 
after the employer's 


such 


There- 


insurer moved for 
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amended findings in its favor or for a new 


trial. 


Che 


order 


This motion was denied. 


affirmed the 
denying the motion of the employer’s 

[It noted that the employee's policy 
him while he 


State supreme court 


insurer 


extended coverage to was 


driving a substitute car because of the 


breakdown, repair, service or loss of his 
but that its obligation was limited 
to that of 


bility of his in 


own Car, 
indemnifying him for any lia- 
excess of the maximum 


limits of other insurance applicable to the 
substitute automobile. The court concluded 
that if the complaints claimed damages in 
limits of the 
ployer’s policy, both insurers were obligated 
to defend—the employer’s insurer for both 
the employer and the employee, and the 
employee’s insurer for alone. If the 
sought damages for than 
limits of the employer’s 
policy, the employee’s insurer would not be 
obligated to defend the actions. 
coverage provisions of his policy would not 
effective.—Eicher v. Untversal Un 
derwriters et al. Minnesota Supreme Court 
May 31, 1957. 12 AuroMosILe Cases (2d) 40 


excess of the maximum em- 


him 
complaints less 


the maximum 
The excess 


bec« me 


Undelivered Policy Not Merged 
with Oral Contract to Insure 


There was no merging of the terms of an 
oral contract to insure with the policy 
since it had not been delivered to the 
insured when the accident occurred. 
Eighth Circuit. 


An agent for a casualty insurance 
entered into an oral 
1955, with a produce company 
trailer-truck. On the 


same day the agent executed a policy which 


com 
pany 
August 12, 
to insure its 


agreement on 
new 
to the produce com 


On August 14 the truck was involved 
accident 


was never delivered 
pany. 
causing injury to another 


stated that 


in an 
Che policy its effective 


was August 15. 


party 
date 
The injured party sued the owner of the 
truck and was judgment of 
$25,000. The returned un 
party 
company 


awarded a 
judgment 
and the 
against the 


Was 


satished injured proceeded 
insurance under the 
Arkansas statute authorizing direct actions 
Whether or not the truck 


insurance 


Was covered by 
m the day of the 
the issue before the court. 


accident was 
The lower court 
found the truck company to be insured on 
the date of the accident. The court of ap 
peals affirmed the decision. In the court’s 
view, oral agreements to insure are binding 


and will be enforced if made by a general 
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agent or | of the company by one 


acting within of his authority 


took the 


rotiations between ths 


Che insurances 
that the ne: 
the insured 


company position 


agent and 


became merged into the writ 


ten contract of insurance and, therefore, its 


terms may not be varied by parol evidence 


According to the court, there is no dispute 


under Arkansas law that where a written 


contract is plain, unambiguous and complete 
in its terms, parol evidence is inadmissable 


to vary its terms. However, this rule ap- 


contracts that are completely 


executed and delivered 


ples only to 


present case only an oral agree 


nsure there was 
ot the 


an act of delivery 


existed as 


reements 
ld 


written and oral ag 


Thus, the court he 


oral agreement binding upor 


was 
insurer Insurance 
States Court of 
October 11, 


ASES (2d) 535 


Carolina Casualty 
( v. Helms. United 
Appeals for the Eighth Circuit 
1957 12 rOMOBILE ( 


Parents’ Tort Immunity 
Not Affected by Insurance 


The fact that parents are insured does 
not create an exception to the rule that 
a child cannot recover from her parents 
for a personal tort. Pennsylvania. 


A child, less than six months old, 
automobile 


Was a 
passenger in an owned by het 
tather 
mother was covered by an automobile policy 
obtained by the father An 
curred which was allegedly due to the negli- 

mother \s a result thereof, 
the child received injuries resulting in total 


and operated by her mother. The 


accide nt 
gence of the 


permanent physical and mental dis 
ability, 


and 
requiring her to be placed in a 


mental institution 


The child’s 
on her 


father, as her guardian and 
behalf, filed a 


trespass against the mother 


own complaint 

Compensation 
was requested for the child’s pain and suf 
fering, mental and physical disabilities, and 
In addition, the 


nsation for his medical 


Tuture 


loss of 


earnings. 
father claimed compe 
expenses in caring for the child. 


proceedings the 
effect tl he 


that he 


During the lower c 
tather filed an affidavit to the 
automobile was insured and agreed 
to limit the 


amount of the 


amount of recovery to the tace 


insurance policy The wit 
a directed verdict on the grounds 


child 


against her 


moved for 
that (1) an 
maintain a 
and (2) a 


unemancipated 
tort 


cannot 


action parent 


husband cannot maintain a suit 


Automobile 


against his 


this motor 


Cour! 


r} 


famuly 


nrey ts 
prevent 


discord and disturbance 


possible tween 


parent where the 


liability insurance 


exceptio! 


the minot 


remaindet 
parental 
may stl 


famil 


} 
a 


Le re 
parent 
would not exist 


by insurance is 


court said 


: 1 
covered 
betore 


bility must exist 


comes applicable. insurance 


should not and cannot ablish liability 


While the 


age would 


existence Yt msurance cover 


relieve the parent from suffering 
loss, and to that degree 


any pecuniary 


lessen the extent of family discord, at the 


same time the insurance would impose upon 
the insured parent tl uty of cooperating 
stated that the 


natural 


with the inst 
self-interest of the pz 1 his 
love and affection for th nh uld make 
it impossible for cooperation 
with the inmsuret Tl ‘t and the pos- 
sibility I * lu 1\ < nm were considered 
sound 


Lene 


ion stated denying a 
child’s recovery against his parents was out 
moded, impractical and unrealistic. In the 


dissent’s view, th ule in reality destroys 


family ut modern trend would 


be away from such harshness.— 
v. Parks Pennsylvania Supreme 
October 7, 1957 12 AUTOMOBILE 


(2d) 542. 





LIFE 
Summaries of Selected 

Decisions Recently Reported 

by CCH LIFE INSURANCE 


REPORTS 


‘“Automobile’’ Construed by Court 


The term “automobile” in an accident 
insurance policy was construed to include 
a fork-lift truck. Alabama. 


The insured was placing a 750-pound box 
The 


level 


in a trailer van with a fork-lift truck 
its bed 
he 


except fo! 


van was backed up, and was 


platform. fork-lift 


van 


loading 
the 
Toot or S1X 


with a 


truck was in approxi 


inches of the rear 
dock. The 


leaving the insured 


mately a 


which was still on the loading 


trailer moved forward, 
in the 


lift truck of 


predicament of falling with the fork 


jumping off. He jumped and 
his leg 


broke 


The insured had an 
vhich 


trom 


acciden msurance 


covered him “loss of 
total or 


“resulting solely 


policy 


agaist 


time” partial disability, that 


odily 


is, loss trom injuries 


s ao 
ettected 


other 
ternal, 


directly and independently of all 


causes, by the happening ot an Ex 


Violent 


insured is 


and Accidental event, whil 


operating, driving, riding in, 


demonstrating, adjusting ort cranking an 
automobile.” 


~ motor 


Che policy also provided that 


cycles, farm machinery and fire ap 


paratus are excluded as automobiles under 


this policy 


An action was brought by the insured to 


recover the proceeds of his accident pol \ 
He contended that a fork-lift truck was an 
policy 


arde d 


“automobile” in so far as the was 


concerned Che trial court aw a judg 


ment to the insured 


(he court of appeals affirmed the judg 


noted that 
the term 


definitions, the 


ment for the insured lt there 


are many definitions of “automo 


bile.” Mos 


said, State 


of these court 


at an “automobile” is a vehicle 


propelled by a motor which 1s capable ot 


tanding erect when stationary and whicl 


fixed rails or 
that the vehicle 


Carrying 


does not run upon tracks 


Some 
be cde 
erty 

(See, 


definitions add must 
signed tor 
and 


for example, Life and Casualty Insw 
Metcalf, 240 Ky. 628, 42 


persons o1 


prop 


designed for use on a highway 
ance 


Ss. W 


Company v 
(2d) 909.) 
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The 
the word “automobile” to be imprecise and, 
therefore, the ambiguity should be resolved 
against the insurer. It noted that the fork 
lift truck could be operated on highways, 


instant court said that it considered 


though its only trip on any public way was 
made in bringing it to the warehouse yard 
Che court saw no need to consider whethe1 
the farm 
machines fire apparatus had 
the the term ‘“automobile.”—Na 
tional Casualty Company v. Thompson. Ala 
bama Court of Appeals. August 13, 1957 
Lire Cases (2d) 583 


policy exclusion of motorcycles, 


and enlarged 


Sci ype of 


Policy Assignee Not An Insured 


The assignee of a life policy’s proceeds 
was not an insured within the meaning 
of a statute exempting policy proceeds 
from the claims of insureds’ creditors 
absent a special contract. North Dakota. 


Che 


of a life 


plaintiff was the heir of the assignee 
policy It was payable to the in 
administrators and as 
26-1018 of the 1943 North 
Code provides that the 
upon the life of the 
subject to the 


sured’s executors, 


signs. Section 
Dakota Revised 
proceeds ot a policy 


decedent cannot be claims 


of the decedent’s creditors absent a special 


contract accomplishing such subjugation. 


Che plaintiff brought an action against 


the executors of the assignee’s estate, con 
tending that when the insured assigned the 
the 
sured within the meaning of the above 
ute Thus, the plaintiff argued that the 
proceeds which the had left on 
deposit with the insurers should descend to 
the plaintiff 

debts of the 
sustained the 


assignee, she became an in 


policy to 
Stat 


assignee 
being subject to any 


The 


demurrer to the 


without 


assignee, lower court 
defendants’ 


complaint 


Held: Judgment affirmed for the defend 
The that 
the ‘t that the policy’s proceeds had been 
did 
assignee under the terms of the policy. 
only 


ship of 


ants. state supreme court said 


coverage to the 
° 1 
Phe 
benefit the assignee received was owner- 


the Thus, the 
was an insured and could not 


assigned not extend 


policy s procee ds. 


assignee not 
be considered as one in so far as the above 
statute he 
court concluded that the policy’s proceeds 
were subject to the debts of 
assignee.—Sand v. Merchants 
and Trust Company et al 
Supreme March 4, 
( 


mentioned was concerned 
the deceased 
National Bank 
North Dakota 


1957. 
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A REPORT TO THE READER 


hy 


stituted an action at law against McCart 
on behalf of his son and another for his 
(Bullard’s) loss. There was a verdict for both 
plaintiffs. On appeal a new trial was ordered 
in the action of the father. The insurer, 
having issued a policy of liability insurance 
covering the automobile operated by 
McCarthy, assumed the defense of thes« 
actions. After the above opinion was handed 
down, the insurer paid the $5,000 policy 
limit on account of the judgment obtained 
on behalf of the son, the sum being the 
full limit of its coverage “‘on account ot 
bodily injuries” sustained by one person 
After making this payment, it notified the 
defendant, McCarthy, that it had discharged 
its obligations under the policy and directed 
him to obtain other counsel to take charge 
of the further defense of the action brought 
by the father: Upon refusal of McCarthy 
to do so, the company brought this petition 

The court found for the insurance com 
pany and stated 


‘As we construe the policy 
the insurer to pay the liability of the in 
sured up to the policy limits, and in addition 
thereto to pay those items of expense 
which it has definitely assumed Until 
these duties of payment are fully pertormed 
it also has the duty either to settle or to 
conduct the defense of actions against the 
insured. But, upon performance of its duties 
of payment its duty to defend ceases to 
exist and the further defense of any action 

nding thereafter must be ynducted ar 


controlled by the insured 


‘This does not necessarily mean tl 
insurer may elect t ay the full limit 
coverage to the 

shoulders 


Stigation, settlement 


ginning. ‘The 


In urance Cé 72 


101 Am. St Rep OSS, 


in its policy Neither « 


] 
I 
I 


oO we 
that an insurer may abandon 
1 claim within th 
mid-course and 
judicia 
. , mpan’ 10 
235, ? » ee A, ISBSA. 
Having elected to defend rather than 
tle, the insurer’s duty is to defend in 


faith and with due diligence and in 


Report to the Reader 


Continued from page 660 


such a we to pi t tl ] f the 


nsured, but, | { mn Oo up to final 
judgment and then | that judg 
ment and incidental to the full 
limit of its obligation, we ar f the opinion 


reafter has 5 f defense 


was a dissenting o in the case 
upon the ground that the majority opinio1 
disregarded the language ) tl policy 
ind construed the insurer’s 

iend not as an undertaking 

1 the insured but as a 


benefit of the insurer 


Howard case.—The above dissenting 
pinion was followed in American Casualty 
Compan, rf Readin Pennsylvania 7 
Howard, 35 AutomospILe CAses 704, 187 F 
(2d) 322, although factually it is not identical 
» the preceding c: his was an actior 
ry judgment 

leterminin rb] iO1 under an 
iutomobile lability policy a result of 
ul death and survival actions against 
defendant 


rcevcle 


out o! any 
iutomobile was 
volved ) t f $5.000 for personal 
njury - On atl rf, person 
and $5,000 for pro ; 


\ ind B) 


the in- 
with the 
Ived in at 
toa Mr 
rht by the 


against 


ror consciou 


pberts before 
sought was $25,000 
imended to 
amaged 


] 


civil ac ! r a declarator judgme! 


irer was ob- 
ng action against 


judgment thereir 


719 
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pay suc 
judgment as may prope rly be 


to property damage apart from 


s awarded for the pain and suffering 


he deceased The ¢ urt held, however, 


at the insure obligated to repay 


was over and 


was not 


1 


the $2,000 which above the 


policy limit in the first action 


Che circuit court agreed district 


who said 


the cited provisions of the 


limiting their application to 


] , 
policy contract 


coverages A and B, intended to tak« 


back the positive 


were 
and unambiguous obliga 
tion that ‘the company shall (a) defend in 
agaist the 
is groundless, 


violate 


his name and_ behalf ry sutt 


sf - 
insured even 11 1 Suit 


fraudulent,’ would be to 


rAalS¢ OT 


or disregard the well established legal 


that the 
accor! ded 


principle words of a contract are 


to be their plain and ordinary 
Id 


to hok 
then construe it 


the contract am 
favorable to 


neanings, or else 
biguous and 


the author of the ambiguity. 


“Tl agree most heartily with the 
the opinion in Lumbermen’s Mut. Cas. Co 


McCarthy, 8 Atl. 2d 750 (N. H.), 126 
| 


portion 


R. 894, 
‘It seems to us that the primary 


imposed 


cited in plaintiff's brief, 
SaVs, 
isurer 


upon the 1 was to 


insured’s legal liability for damages 


account of the contingencies specified,’ 

that the 
obligation dispensed 
other 


gation to defend suits, even if the 


I do not agree performance 
with 


obli 


latter 


hat primary 

necessity of performing the 
‘ 

regarded as ot 


obligation bx minor im 


portance after full performance of the first 


I ‘cannot assume, in the absence of express 


words, that such a result was in contempla 
tion of the parties to the contract of in 


surance’ 


Other cases.—Two other cases, involving 
different factual situations, also require 
comment In Denham v. LaSalle-Madison 
Hotel ( 6 FirrE AND CASUALTY 
673, 168 F. (2d) 
that a hotel fire 
leave in eTee 


cause of all the 


ynipany, CASES 


576, evidence established 
compelling all guests to 


haste was. the proximate 
sustained by the 


property was 


} 
losses 


guests whose damaged by 
fire, smoke or water, or disappeared or was 
stolen from thei within a 

after the fire During 
the property, throug 10 fault 


unprotected. 


rooms 17-hour 


period commenced 
that time 
oO! the 


It was held that all such losses were the 
. ' 


hotel owner, 


remaine d 


result of “one occurrence or catastrophe” 


hotel 


the maximum amount ot $10,000 for the 


under a liability policy insuring the 


720 


loss of a guest’s property in one occurrence 


rT catastrophe Each loss was not a “sub 


sequent loss” within the meaning of the 


reinstating insurance in 


policy provision 
t 


he amount of $10,000 for subsequent losses 
It was further held that when the insurer’s 
liability to the hotel for payment of losses 
of a guest’s property was limited to $10,000, 
the insurer’s liability for payment of losses 


was extinguished on the insurer’s tendet 
of $10,000 to the hotel. Thereafter the in 
surer was not obligated to defend 250 guests’ 


hotel in excess of $10,000 
Mi ( ‘aleb, 
(2d) 
blew 


claims against the 
In Anchor Casualty Company v 
‘IRE AND CASUALTY CASES 9, 178 F. 
drilled. It 


a tremendous gas pressure and erup 


an oil well was being 
in with 
tions continued intermittently for more than 
The wind changed from time to 
mud on different 
properties in the area. It was held that an 


“accident” occurred to the property ot each 


two days. 


time, blowing sand and 


separate owner when such property 


policy limiting 


Was 


damaged, within the aggre 
gate liability to a specified amount and in- 
suring exceeding 


The 


serve a 


against accidents not 


specified amounts for each accident 


term “aggregate” was meant to 
total limit of damage to property of different 

related 
held that under the 


msurel 


persons from a closely series ‘otf 
events. It was furthet 
liability policy the was required to 
pay the expense of defending claims against 
the insured as well as to pay the liability 
provided for by The insurer 


could not avoid the obligation to pay the 


the pt licy ‘ 


expense of defending claims by paying the 


money into court. 


Unfortunately, these cases leave the mat 


ter in a vacuum in that no definite guides 
are laid down as a basis for general applica 
tion in all jurisdictions. Howevei, the cases 
do point up the 


the basis for 


problem and should form 


further industry study 


Conclusion 


that there is a calculated 
unsel must 


Such a 


It is apparent 
choosing 


should be 


risk which c take in 
not to defend 
made 
all the 


duty is 


decision 


only after careful consideration of 


relevant factors, since a primary 
the insuring public to con 
with the contractual 


However, this duty 


owed 
scientiously comply 
de fend. 


without 


obligation to 


is not limitation. Consequently 
there should be no criticism of a company 
which in good faith and with legal justifica- 
tion refuses to defend on behalf of the in 


[The End] 
I L J — November, 1957 


sured. 
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AN ARTICLE will be presented on ‘Care, 
Custody and Control: What It ls and What 
to Do About It."". The author, William H. Levit, 
states that the ‘‘care, custody and control’’ 
exclusion is one of the most important found 
in standard liability policies. It is noted that 
the terms ‘‘care,’’ ‘‘custody’’ and ‘‘control’’ 
are closely related in meaning. Many cases 
are examined which have dealt with the above 
exclusion. While these cases are direct au- 
thority only with respect to the precise facts 
of the particular case, they are helpful guide- 


posts. 
e 


T HE SUBJECT ‘Radiation Hazards: A New 
Challenge to Workmen's Compensation” will 
be discussed by Earl F. Cheit. The author 
notes that the general standards of coverage, 
benefits and rehabilitation services vary 
greatly from state to state. However, he says 
that radiation cases can be assured equal 
protection with victims of accidental injury 
when all states (1) adopt full coverage of 
occupational diseases, (2) adopt flexible stat- 
utes of limitations on claims filings, (3) remove 
barriers to equal medical benefits and (4) re- 
move any other special requirements for occu- 
pational disease benefits. 





al 


H. 
Insurance Law Reports 


AUTOMOBILE View are individual units of the 
CCH INSURANCE LAW REPORTS for the 


insurance spheres of widest interest. 


NEGLIGENCE 


Each selective unit covers the new deci- 


sions from all higher jurisdictions in its own 


FIRE particular province. 


AND CASUALTY 


For selective reporting of new insurance 
cases, to get the latest decision first, de- 


LIFE. HEALTH pend upon this different, fast, authoritative 
AND ACCIDENT reporter. 


Selective ¢ Prompt e Convenient 


Write for Complete Details. 


MMERCE, CLEARING: HOUSE..INC.. 


NA hn AAAS 


PUBLISHERS of TOPICAL LAW REPORTS 


522 FIFTH Ave. 4025 W. PETERSON AVE 425 13TH STREET, N. W. 
NEW YORK 36 CHICAGO 30 WASHINGTON 4 





